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Court of Appeals of the District of Columbia 


jS o. t) 1 o /. I 

I 

■j 

Loring a. Covkr, Joiix M. Stkck, and Harry jR. Kern, Ex- 
editors of the Estate of Thomas Cover, Decipased, Appel¬ 
lants, j 


Robert H. Lucas, Commissioner of Internal Revenue. 


Docket Xo. 34842. 


1 

Loring A. Cover, John ^1. Steck, Harry R. Kiern, Execu¬ 
tors of the Estate of Thomas Cover, Petijtioner, 


Commissioner of Internal Revenue! 

1 

Taxpayer: Swa^er Slierley, Esq. 1 

Commissioner-: J. I). Foley, Esq., W. F. Gibbs, Esq., 
Lloyd W. Crearon., Es(]. | 


Docket Entries. 


1928. 
Feb. 9- 

10 - 

Apr. 7 


1929. 
Feb. 16- 
“ 19- 

Mar. 11- 


'—Petition received and filed. Taxpayer notified. 

(Fee Ihiid.) j 

I—Copy of Petition served on General Counsel. 

'—Answer filed by 0. C. 1 

—Copy of answer served on taxpayer. |Gen. Cal¬ 
endar. j 

1 

I—Stipulation of facts filed (1). j 

I—Hearing set 3-18-29. i 

—Motion to continue hearing to last week in March, 
1929, filed by taxpaN’er. i 

!—^lotion granted for hearing April 1, 1929. 

i 

.—5157a 1 


I 
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Apr. 1— 


‘‘ 9- 

Mav 1- 


Oct. 31— 


Dec. 9- 
“ 11 - 
1930. 
Jan. 8- 

“ 10 - 
Feb. 13- 


ii 1 o_ 

<4 ^ 2 - 


-Ilearing liad on merits before Mr. Lansdon. Sub¬ 
mitted. Stipulations tiled of record. Briefs 
due 5-1-29. Reply briefs due 5-15-29. 

-Transcript of hearing 4-1-29 filed. 

-Motion for extension of time to 5-10-29 for prepa¬ 
ration of brief tiled by General Counsel. 

-Granted. Both parties. 

-Brief filed by taxpayer. 

■Brief tiled by General Counsel. Copy served. 

-Copy of brief served on General Counsel. 

-P''indings of fact and opinion rendered. (Wm. C. 
Lansdon, Div. 8.) Decision will be entered 
under Rule 50, 

-Notice of settlement filed by General Counsel. 

-Hearing set G-8-30 under iHde 50. 


-Ilearine: held ])efore under Rule 50—Assigned to 
Mr. Lansdon for order. 

-Decisioil entered. Wm. C. Lansdon, Div. 8. 
-Supersedeas bond for $13,342.04 approved and 
ordered filed. 

-Sti])ulation of venue tiled—Court of Appeals of 

D. C. 

-Petition for review by Ct. of A])peals of D. C. 

with assignments of error filed by taxpayer. 
-Proof of service filed. 

-Pra‘ci])e with ])roof of service thereon filed. 


Now, Febi-nary 20, 1930, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal L^. S. Board of Tax Ap})eals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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2 Filed Feb. 9, 1928. | 

i 

The United States Board of Tax Appalls. 

Docket Xo. 34842. I 

i 

i 

Lorixg a. Cover, John M, Steck, Harry R. Ivern, Execu¬ 
tors of the Estate of Thomas Cover, Dedeased, Peti¬ 
tioners, i 

^ i 

* i 

Commissioner of Internal Revenue, Res];|)ondent. 

i 

PcAiiion. | 

j 

j 

The above named petitioners liereby petition for a re¬ 
determination of the deticieiicy set fortli by t|ie Commis¬ 
sioner of Internal Revenue in his notice of deficiencv. dated 
December 12, 1927, (Symbols, MT:ET:(T.:1488^EFV), and 
as a basis of this proceedinii* alk\ 2 :e as follows: j 

1. Petitioner, Loriiiii: A. Cover, is a resident lof the Citv 

of Baltimore, State of Maryland, and i)etitioneds, John ]\L. 
Stock and Harrv R. Kern, are residents of the Citv of Win- 
Chester, State of Virginia. ; 

2. That the above named Thomas Cover, departed this 
life testate on March 26, 1926, and was, at and| before the 
time of his death, a citizen of the State of Virginia and a 
resident of the City of Winchester in said Stat|\ That in 
and by the terms of his last will and testameiit, duly ad¬ 
mitted to probate in the Cor])oration (^ourt of flie City of 

Winchester, State of Virginia, petitioners!, Loring A. 

3 Cover, John ]\I. Steck and llan-y R. Ijvern, were 
named as executors of the estate of sai(t decedent; 

that ])etitioners accepted the trust im])osed upbn them by 
said last will and testament of the said Thomas Cover, de¬ 
ceased, and on April 19th, 1926, were duly rpiartied as ex¬ 
ecutors of the estate of Thomas Cover, deceased^ in and by 
the Corporation Court of the City of Winchestei^ Virginia, 
aforesaid, and are now and ever since their qhalification 
aforesaid have been such executors. A duly authenticated 
copy of the record of the qualification of petitioners as such 
executors is attached hereto, marked “Exhibit A.'U 

3. The notice of deficiency (a copy of which ijs attached 
hereto, marked ^'Exhibit B”) was mailed to 'petitioner, 
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Jolin M. Stock, on Decombor 1*J, as actin<r cxocntor of 
the Estate of Thbmas ('ov(‘r, and states that the defieieney 
determined thereby amounts to 

4. The taxes in controversv an* estate* taxes au'ainst the 
hastate of Thomas Cover, deeeasi*d, who di(*d Mareli 2t), Ib'Jti, 
and are more than $10,000.00, to-wit, ^.’k'bdbb.OT. 

5. The determination of tax set fortli in said notice of 
deficiency is based upon the followini*- ei'rors: 

(a) The determination by the Commissioiu'r of Internal 
Revenue that under and by virtue of subdivision d, of Sec¬ 
tion 302 of tile Revenue Act of 1020 there should be in¬ 
cluded as part of the taxabU* estati* of tin* said 'riiomas 
Cover, deceased, certain stocks, bonds, and other 
4 securities of the value of $391,t)20.7S, ])eini‘’ the corpus 
of a trust estate ori.ulnally c]’(*at(‘d by said Tliomas 

Cover bv deed of trust (‘X(*cut(“d Januarv 17th, 191S to tlu* 

• • 

Safe Deyiosit and Trust Conpiauy of 1 >altimoi-i*, a body cor¬ 
porate of the Stat(* of Maryland, to.ut'tli(*i’ with c(‘i*taiu ac¬ 
crued inconu* tlu'reon amountiuu' to the sum of $r),240.SO: 

{})) In refusinc: to hold that said (*or])Us of the trust 
aforesaid and the accrued income aforesaid was and is no 
part of the estateiof Thomas Cover, deceased, and that there 
was no interest therein wh(‘r(* the enjoyment thereof was 
subject at the date of the death of said Thomas Cover to 
any chani^e throug'h the exercise of a power either by the 
said Thomas Cover alone or in conjunction with any person, 
to alter, amend or revoke within the meaning of subdivision 
(J of Section 302, or any other ])rovision of the Revenue 
Act of 1926. 

6. The facts upon which ])etitioners rely as the basis of 
this proceeding are as follows: 

(a) On January 17th, 1918, Thomas Cover executed, and 
the Safe Deposit and Trust Company of Baltimore accepted, 
a certain deed of trust whereby said Cover placed in trust 
with said Trust Company for the benefit of his children 
then living and the grandchildren of his deceased children, 
certain stocks, bonds and other securities enumerated in a 


schedule thereto attached, and by supplement thereto dated 
January 8th, 1919, added further proyierty thereto. A copy 
of said deed of trust of January 17th, 1918 is filed herewith 
as part hereof, marked “Exhibit 


ROBERT n. LUCAS, COMMR. OF INT. REy. 


5 (h) Petitioners state that hy the toi’nis of said 
deed of trust of January 17th, 1918, tlie settler, said 

Tlioinas Cover, reserved the right to alter, ameiid, or modify 
the trusts there])v created without the right Ito witlidraw 
any part of the principal, any such change, alteration or 
modification to he evidenced hy a paper writipg under his 
liand and seal and lodged with said trustee during settler’s 
life. For the exact terms and scope of said reserved powers 

reference to said deed is made. i 

1 

(c) Petitioners state that suhsequently, on jJanuary 19, 
1919, settler, said Thomas Cover, hy deed of allteration, au¬ 
thorized the trustee, said Safe Deposit and TriUt Company 
of Baltimore to make certain payments frotii the prin¬ 
cipal of said ti'ust to certain of Settler's gjandchildren 
upon their nMpiest, the grandchildren receiving such sums 
to he cliai'ged intei'c‘st thereon, and u])on the Itermination 
of the trusts originally creat(‘d, such advances tp he charged 
against the shar(‘s of said grandchildren if living, or if de¬ 
ceased against the person who shall he entitled jto the share 
of the ])]*incipal which would have' heen ])ayahle to such 
gi'andchild if then living, all of which moi-e particularly 
ap])ea]*s in said de(‘d of alteratioTi, to which i'eference is 
made and a (‘opy of which is filed herewith ancl made part 
her(‘of, marked ‘“Fxhihit D”. | 

(fl) Petitionei's state* that at the time of t|i(‘ death of 
said Thomas ('"ovei*, to wit, March 26, 1926, said trust was 
in full force and effect, and the trustee, the sajd Safe De¬ 
posit and Ti’ust Company, held as the entire cor])us of said 
trust, the following namc'd securities which, a;s has ])cen 
determin(*d hv the* Commissioiuu* of Intebnial Reve- 

6 nu(‘, had at said date the value set opposite each 
securitv, to wit: 


V:ilu(‘. 


$20,000 l^ocahontas Consolidated Collieries 

Co. o*s . 

$20,000 Indianapolis Xorth(*rn Traction (’o., 

1st Moi’tgage o's. 

$10,000 Brooklyn Manhattan Ti’ansit ('!orp. 

sinking fund 6's, series A's. 

$20,000 Chicago City Railway Co., 1st mort¬ 


gage 0 s 


$18,200.00 

6,000.00 

t 

! 

n, 812 .50 

13,525.00 
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$10,GOO Chicago J\ail\vays (’o., 1st mortgage 


$ 10 ,()()() 
$17,000 

$100,000 

$50,000 

$r)8,50() 


(’li(‘sa|)c*aki‘ ()liio Hailway (\). 4^ -j's 
C'oiisolidatod Has, Klec-tric* Liglit & 
Power Ho., 1st mortgage (Ps . . . 
Atlantic (V)ast Line Railroad Co., 

1st cons. mortgagt‘, 4's. 

Marvland Ll(*ctric JLiilwavs (’o., 1st 

m()rtgag(‘ 5's . 

Idiited Stales 4tli Liberty Loan, 4' -'s 


Value. 

6,762.50 
0,850 00 

18,232.50 

93,625 00 

48,250.00 
70,148.28' 


.$25,000 Vii’ginia Railway (’o. 1st mortgage 


$1.3,000 

$7,000 

190 

.$25,000 


F(‘d(‘i-al Land Hank oi‘ Hall imor(‘5*s 
F(‘dei*al l^and Hank oi* H(‘rk(‘ley 5's 
sliai’e.'i' Xorl'olk Western Railway, 
common . 


Mortgiig(‘ note of August ns and 
Mari(‘ Saltier, dated Dc'cember 12, 
1925 .’. 


25,312 50 
13,438 75 
7,236 25 

27,027 50 


25,000 00 


Total . .$.391,920.78 

(r) That on said date tlnna' had accrued income arising 
fi'om said sc'cnrities in the sum of $5,249.80. 

7. Petitionei‘s slate that by virtue of said deeds of trust 
aforesaid, th(‘ lith‘ to said )>ro])ei*ty and the income result¬ 
ing therefrom ])aL<s(‘d irrevoeably and forever from the said 
3'homas (’ovtn* to tlu‘ said Saf(‘ I)e])osit and Trust Co. of 
Paltimore, in trust, to hold tlu' coi*])us of said trust estate, 
collect the income and disti'ibuti' the same among the living 
children of th(‘ s(‘ttler, and the (h'scendants of those dead 
per stirpes, and subse<iuently upon the death of all the 
children of the scUtlei*, and tlu' coming of the age of twentv- 
one of the voungest grandc'liild living at the death of the 
settler, said trust ceas(‘s and the ])rin(*ipal of the trust 
estate is to be divided among all of settler's descendants 
then living, per stir]>es. 

8. Petitioners state that said securities and the accrued 
income aforesaid were and are no ])art of the estate of 
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said decedent Thomas Cover, and the transfer of title to 
same by said deeds of Irnst does not constitute such 

8 a transfer as is embraced within the provisions of 
subdivision d of Section ‘2(K1 of tlie Rejv’enue Act of 

192G or of any other provision of said law, and is not tax¬ 
able as i)art of the estate of said decedent. | 

9. Petitioners state that said deeds of tru^t were made 
and the transfers of the ])ro])(‘rty embraced therein affected 
long prior to the ])assage of eitlun* the Revenue Act of 19*24 
or the Revenue Act of 19*2(), to wit, on January! 17, 1918 and 
January 8, 1919, and at the time made were jawful trans¬ 
fers of title not made in ('Oiit(‘mpl;\tiou of death, and sub¬ 
ject to no tax by any law of the United States|; that if sub¬ 
division r or subdivision d of Section ‘20M of Ithe Revenue 
Act of 1926 or any oUku* provision of said acK be so con¬ 
strued as to embi*a(‘e within its terms said traiisfers and to 
impose upon the estate* of said decedent, Thoitias Cover, a 
tax because of such ti’ansf(‘]*s, siu'li })i*ovision '^s arbitrary, 
invalid and nnconstitnlional as (‘ontrary to theldne ])rocess 
clause of the Fifth Amondnu*!!! of the* Constit|ution of the 

United States. I 

! 

Wherefore the ])etItion(‘rs ])ray tliat this Roa'^xl may hear 
the proceedings, and determim* that said securities and 
said accrued income* we*i*e‘ and are no ])art of the estate of 
said Thomas Covei*, el(‘ce*ase*d, that saiel ele*lieMe‘ncy e)f 
355.07 is incorre*ct aiiel invaliel, tliat the ne‘t taxable estate 
of said Thomas Ce)Ve*i* lx* de*te*rmine‘el as $l,2().‘!),3.‘h).77 anel 
the estate tax ce)mpnte*el the*r(*on anel the proper ci'edit on 
ae'connt of all state inheritance* taxes be made, and 

9 the true deiicieiK'y, if any, ascertained, janel for all 

other and ])roi)er relief. j 

SWACAR SIlFRiFV, 

. ' . . 

('onuscl for f^difloiicr, 

! 

^Metropolitan Bank Bhlg., Wasliington, 1). C. 

District of Columbia, ss; 

Loring A. Cover, lieing duly sworn, says that liie is one of 
the executors of the Fstate of Thomas Ceiver, ele^*eased, and 
one of the petitioners hei'ein; that he is duly authorized to 
verify the aforegoing l\*tition: that he has read the same 
and is familiar with the statements contained tlferein, and 
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llie facts stated are true, exc(‘])t as to tliose facts stated to 
])e Ti})on information and ]>clicf, and tliosc facts lie believes 
to be true. 

LOKIXG A. COVER. 

Subscribed and sworn to Ixd'ore me this 9tli day of Feb¬ 
ruary, A. I)., 192S. 

[Seal of Jose])liin(‘ L. Hayes, Notary Public, District 
of Columbia.] 

JOSEPHINE L. HAYES, 

Xotanj Public. 

10 E.xiiiinT 

Treasury Dejiartineiit, \Vashini;1on. 

Ollice of Commissioiun* of Intmaial Revenue. 

.MT-ET-(’l.—14SS-EFV. 

District of Viri;inia. 

Estate of Thomas Cover. 

Date of death: .Maivh Jl, 

Dec. 12, 1927. 

John Steck, 

Actin.e- Executor Eslatc‘ of Th(*mas Cover, 

Winchest(‘r, Virginia. 

Sir : 

The Bureau has examined the jirotest hletl on behalt* of 
the above-named estate against th(‘ tcnitative lindings set 
forth in tin* h‘tter addressetl to tin* executor bv this ollice 

under dat<‘ of Julv 20, P>2i. "file delicicnc'V herebv det(‘r- 

• « * 

mined amounts to $2)2,200.07, and is fully (‘xplained in the 
attached statmnent, consisting of four pages, showing the 
action of the Bureau with respect to the jirotest. 

In accordance with the pi-ovisions of Title III of tin* Rev¬ 
enue Act of lt)2(), YOU ar(‘ allowed (>0 davs from the dat(‘ of 
the mailing of this letter (not counting Sunday as tlu‘ six¬ 
tieth day) within which to tile a ])(*tition with the United 
States Board of 'fax ApjxRils for a redetermination of the 
deticiency. Any such petition must be addressed to the 
United States Board of Tax A])peals, Earle Building, 
'Washington, D. C., and must be mailed in time to reach the 
said Board within the GO day jieriod prescribed. 
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Where a taxpayer has beeii given an opportunity to file 
a petition willi tlie Vnited States Board of jlax Appeals 
and lias not done so williin the GO days presc^dbed, and an 
assessment has be(‘n made, or wliere a taxpayi?r has filed a 
petition and an assessment in aeeordance with!the decision, 
wliicli has beeome final, has been made, the iihpaid account 
of such assessment must be ])aid upon notice!and demand 
from the (dillectoi* of Internal Bevenue. ^^o claim for 
abatement can be entertained. 

Tf you ac(juiesee in this determination and clo not desire 
to file a petition with the Ignited States Boarcj of Tax Ap¬ 
peals, you are re(jnested to (‘xecute the enclosed Form 890, 
waiving (1) your right to tile a ])etition witlj the United 
States Board of 'fax Appeals and (2) the re^rictions on 
the assessment and collection of such deficiency, and for¬ 
ward it to the Uoinmissiomn* of Internal Revenue, Wash¬ 
ington, D. (\, foi* the attention of the Estate T|ax Division, 
Miscellaneous Tax Unit. In the event that y^u acquiesce 
in only a ])art of tlu‘ determination, the enclosed form of 
waiver should 1)(‘ ex(‘cuted with respect to th^ amount of 
the defi(*iencv to which von agree. 

• 4 C’ i 

Respect full V, I 

(Sgd.) ‘ D. H. BLjAIR, 

Com\nissioner. 


-Form 890. 


MEL. 

Enclosures: Stat(‘m(‘nt, \Vaiver 

11 MT-ET-C1-14S,S-EFV. 

District of Virjxinia. 

Estate of Thomas Cover. 

The protest arises in reitanl to the following items; 

(IroHii Estate. 


Tentatively 


Item 24. .SCKl.OO 

Transfers: 

$20,000 Pocahontas ('onsolidated Col- 

li(*ries C'o. -o's. 

.S20,C(H> Indianai>olis Northern Trac- 


$10.(MK) I»ro<»klyn Manhattan Transit 
('orp. sinking fund O's.series 

As . 

$20,000 Chi<*ago City Railway Co., 
1st mortgage o's. 


Returned. 

.$(K).00 

determined. 

$11,500.00 

Determined. 

1 

$4 ,.571.43 

i 

(K).(K) 

1S,2(K>.00 

i 

i 18,200.00 

1 

00.00 

<;.{KK).00 

[ 0,000.00 

1 

00.00 

0,312.50 

i 

1 0,.312.50 

00.00 

13,525.00 

13,525.00 


2—5157a 
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Tentatively 


Mortgrajres. notes, cash;, and insurance. 

Returned. 

determined. 

Determined. 

$10,000 

Chieajro Railways Co.. 1st 
inort.:;a.i:<* .>s. 

(K).<K) 

G.7G2.rxt 

G.7G2..50 

$10,000 

Chesai>eake & Ohio Railway 
Co. 4 Vs...!. 

00.00 

!).s.".0.(K> 

J>.S.50.(X> 

$17,000 

Con.solid'att‘d (las. Ele<-tric 
Li;rht & Tower Co.. 1st 
in<)rti:ai:e G^s. 

00.00 

18.2.32.50 

18.232..50 

12 

$100,(X>0 

Atlantic ('oast I.im‘ Railroad 
('(>.. 1st eons. inortiT.Msrt* 4's. 

(KL(M) 

0.3.»;2.").(X» 

113.G2.5.00 

$50,000 

Maryland EhK'tric Railways 
Co.. 1st inorti:a*.;e .Vs. 

(K>.(K> 

4S.2.*)0.(X) 

48.2.50. (X) 

$(‘*S.."0O 

I'ldted States 4th I.ilHM't.v 
liO.an 4Vs... 

(K).OO 

70.148.28 

70,148.28 

.$25.0<K) 

Viraini.-i Railway Co.. 1st 
inort'.r.Mi;e .“‘s. 

00.(K) 

2.5.:n2.."o 

2.5.312..50 

$ir..o(K) 

Federal Land Tank of Talti- 
inort‘ r>’s. . .. 

00. (X) 

1:1.4:18.7.5 

1 : 1 . 4 : 18 . 7.5 

$7.0(M> 

Ftnleral Land T.ank of Terkt*- 
hw .“’s.'. 

(K).(X) 

7.2:i<L2.5 

7.2.3G.2.5 

IIX) 

13 

sh.ares N<*rfolk iS: Western 
Railway eoininon. 

(X).(X') 

27.027..50 

27.027. .50 

.$2." .< KR> 

Mortiraire note of Auirustus 
and Marie Sattler, tinted 
I><‘eenilH‘r 12. 102.". 

(Kl.OO 

2.5.(XX).00 

2.5.000.00 

.\cerued 

income.!. 


;5.241>.80 

,5.240.80 


The information hcforo llic I>nroan sliows tliat the ])ro]i- 
erty i^iven to si*cure llu* hond of Isaac Fry was sold at ])nl)- 
lic* auction, and that the amount received tlierefor was 
$4,071.4o. Adjustment is made lierein a(‘Cordini>:ly. 

After a carofni consideration of all the evidence before 
the Bureau relatine- to tlu‘ ti*ansfcrs in (luestion, it is found 
that such transfers are projxu'ly taxable under Subdivision 
{(J) of Section .‘10*2 of the Kevenue Act of 1920. Your pro¬ 
test in thi< respect is tlu‘refore reiect(*d. 

Tn view of the foreii'oinii- determination, the following 
findinii's are made: 


Koniniod. 

Cross estate. Sl.‘nT..">T0.12 

De<liK*tions . 121.4:M.41 


Tentatively 

(leterinined. 


.Sl.TaO.T.-.O.l." 


Detennined. 

,S1.72:^.S.^O..-S 

•1 *>*l| k •>•> 


Net 


estate. 




i.(k>7.4:;s.a2 


i.rKMK.iio.a.". 


14 Tax . .S(0.nK>.st; 

Defieieney . 

Credit for State inheritance 

ta xes . •"*1 .:i.’i2. • ll) 

Net tax payable. 12.8.’i8.17 

Deficiency projtosed for as¬ 
sessment . 


.S 0 S.nK>.r.o 

:1M.97S.(U 

."i.::."2.Gi> 


.$07,.'>4.".l)a 

•.>o 

• >* J,# uj# > * 4 


r»l,:i52.r,;) 

4G.li>:^.24 


fjK^y%jOO • V I 
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i 

The portion of the defu'ieiK'y proposed for jjssessment is 
$33,355.07, together with interest thereon at tlie rate of six 
per centum per annum from one year after tl'ie decedent’s 
death to the date of assessment, or to the thirtieth day after 
the filing of waiver. Form 890, wliichever is thej earlier. 

I 

15 Exhibit ‘‘C.” I 


Know all men by these presents: | 

That I, Thomas Cover, of Windiester, Virginlia, do, out of 
the love and atfection which I bear to my chiljlren and de¬ 
scendants and for the pui’iiose of ])roviding aii income for 
them, hereby give, grant and assign nnto the $afe Deposit 
and Trust Com})any of Ihiltimore, a body corjiorate of tlie 
State of Maryland, the securities enumerat(‘d op the Sched¬ 
ule hereto attaclied and made part hereof, to be held by it 
for the following uses and trust purposes, that !s to say: 

To collect the income therefrom and after paying there¬ 
out all taxes and charges, including a comniij^sion to the 
Trustee for all services under this deed of tij\’e ])er cent 
(5/c) on the amount of income collected, to pay the re¬ 
mainder of such income on December 1st, and every 
six months thereafter to mv childrcni and tin' descendants 
of my deceased children living from time to tjme as said 
income is payable, such payments to be per siiipies; pro¬ 
vided, however, that any surviving wife or surviving hus¬ 
band of a deceased child of mine shall, duringj her or his 
unmarried life, receive on the first da vs of each June and 
December succeeding the death of such deceasecl child of 
mine one-third of one-eighth of the net income from the 
Trust Estate, to be deducted from the respectivje shares of 
the income of the descendants of such d(‘C(‘ased 'children, if 
they shall leave descendants, and, if not. tluni from the in¬ 
come of the Trust Estate. The pi'ovision for th(| wives and 
husbands of my children herein made shall b(l o|)erative 
only if said wives and husbands shall actually jhave lived 
upon amicable and harmonious terms with! my son or 
16 daughter, as the case mav be, for at leas'it one vear 
immediately preceding the time of the dcjath of my 
son or daughter, and the Trustee shall assume |they have 
so lived together unless it shall receive notice to the con¬ 
trary from me or anv one of mv children. i 
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The above Trust sliall coutiniu* until the (l(‘at]i of all ruy 
children and until the youiiii'est urandehild of niiiH* living* 
at mv death shall reach the ag(‘ of t went v-oiu* veai's, wlnni it 
shall cease and the Trustee* shall divide* tin* ])rinei]»al of the 
Trust Estate among* all of iny d(*sce*ndants then living, per 
stirpes. 

If at tlie termination of the Ti*ust as above* p]*e)vieleel there 
shall then be living wives or husbanels of any ele*ce‘aseel e-hil- 
dren of mine, the Trustee shall i*etain e)ut e)f the* share*s fre)m 
which such wives or husbanels shall have* be*e‘n i*e*ce‘iving the 
income hereinbefore provieleel te) be* paiel tln'in, as mue'li of 
the principal of sue*h shai*e* as may be nee*e‘ssary te) pre)viele 
for such ])ayme*nts, ami at the*ii' re-spe*cti\'e* ele*aths or re¬ 
marriages ! dire'e*t saiel 'Fruste'e* te) eli\*iele* the* pi'ine-ipal thus 
retaineel, ame)ngst the)se* e*ntith*el (as abovr pi*ovieh‘el) the'ii* 
})ersonal re])rese*ntative*s ami assigns. 

Powe*!* is he'reby e*e)nfe‘i*re*el npe)n saiel Tniste*e* te) \'ary the* 
investme‘nts of the* Ti*ust Estate* in sm-h manm*!* as it may 
deem ele*sirable‘, exe‘e*])t that elnring my life* e)nly with my 
approval, and for the convenient manageme‘nt e)f the T]*ust, 
it is authorizeel te) have re*giste‘i*e*(l in its name* in its se)le 
capacity without eletining theree)n the* 'Frusts, all re*gistereel 
securities. 

All payments hereuneler to my e-hihlren and elese'onelants 

or other elistributees shall be maeh* to the*m elirect, 
17 into their own hanels ami ne>t inte) the* hamls of 

another, whether e*laiming bv theii* ant he)i’it v or othei*- 

* • • 

wise, provided, however, said 'Fruste*e' may elui*ing the 
minority of any of my elescemlants ap]>ly theii* sha]*e e)f the 
income to their sup])ort ami e*elucation. 

I hereby reserve to mvself the riaht, at anv time or time's 

^ • 

during mv life, to alter, change* or modify the* 'F]*nsts hereby 
created, without the right to withdi*aw any ])ai*t of the 
princi])al; any such change, alt(‘i*ation oi* modifieatie)n by 
me to be eyidenced by a pape*r writing nmh'i* my hand and 
seal and lodged with said 'Frustee during mv life'-tiim*. 

'Witness my hand ami seal this 17th dav of January, A. 

_ • • 

D., nineteen lunidred and eiji'liteen. Kxeented in dnplieate. 
(Signed) : THOMAS OOVKR. |sk.\i..1 

"Witness: 

RUTH FLETCHER. 
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Safe Deposit ami Trust Company of Ralti'^ore hereby 
aekiiowled.ii'es re(*ei])t of tlie securities named iju the Sclied- 
iile annexed, and agrees to hold the same upojn the Trusts 

above declared. | 

SAFE DEPOSIT AXD TRUST CO. 
OF BALTI.MORE, i 

Dv J. J. XELLKIAX, I 

* . I 

Prcs’uUnit. I 

18 Exhibit ‘‘D'k I 


Know all men by these ]H-esents that whei’eajs I, Thomas 
Cover, bv mv deed dat(‘d Januai-v 17, IIUS, grantinl and 
assigned to iIk' Safe I)(‘i)osil and Trust Comp;iuy of Balti¬ 
more, under llu‘ trusts tlieriun s(‘l forth the ]>i-o)j(U‘ly thei*ein 
mentioned (and by suptihumuil thereto dal(‘d! danuary 8, 
1919 1 addl'd furtln'r ])i’op(‘i'ty tlu'i’eto) wliic'h (hj'i'd ))rovid(‘s 
that the trust should continue until afti'r tlu' d(‘ath of all of 

mv cliildi'eu and until the voumrest i»*rand-cliild of miiu' sui’- 

, ... 1 

viving at mv (U‘atli should I’t'ac'li tlu' ag(‘ of *21 v(‘ars and 
should then teimiinate, and under which deed Ilresi'rved to 
mvself the ri^ht at anv time or times during mv life to alter, 
change or modifv the trusts therebv ci'eatc'd, without the 
right to withdraw any part of the principal, any such change, 
alteration oi- modification to be evidenced by a !pa})er writ¬ 
ing under my hand and seal and lodged with said Trustee 
during mv life. i 

-r- " * • ' 

Xow, therefore, in pursuanci' of the ])ower of alteration 
so reserved bv me, T do lu'ri'bv direct that the said Safe 

i 

Deposit and Timst Coiujianv of Baltimoi*e, Ti-i|istee, shall 
at any time afti'r January 1, UVio, pay to each of my gi'and- 
children, Thomas Covei- Barton. Lewis IF. Bai*t(j)n, Jr., and 
Joseph Mai'X Barton, Jr., u]K)n his ri'ipiest in writing the 
sum of Ten Thousand Dollars ($10,000) out of the ])rin- 
cipal of said estate, and I confei* upon the said Ihuistee the 
power to sell such ]K)rtions of the jirincipal as majv be neces- 
.sai’y to make such payments. j 

And r further dii-ect that after each of said th|i*ee sum of 
Ten Tliousand Dollars has been paid, the said Tiiustee j^hall 
semi-annually on June 1st and December 1st of| eacli year 
and until the termination of the trust charge (he grand- 
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child rcccivilii;- said siini. oi* from him, interest 

19 at tlie rate of 41, iV 1 ^* 1 * aimnm, tlie interest so 
char.u-ed or collected to h(‘ hi*on,i:ht in and distributed 
with the other income Trom tin* liaist estate and shonld such 
i^rand-child, so reccavini;' said ])i'inci])al sum ot* "fen "Fhon- 
sand Dollars, die l)t*t‘or(‘ the tm-mination of the tiaist, the 
said int(‘r(‘st shall lu* so chai'.i::(‘d to oi- collect(‘d from the 
persons who nnd<Nr tin* t(‘rms of said d(*ed >hall he entitl(*d 
to that shai’(‘ of t}i(‘ iiiconn' now payahl(‘ to him. 

That upon tlu‘ ttnanination of tlu‘ trusts such of >aid th]*e(‘ 
sums of T(‘n 'riionsand Dollar's (‘aeh as shall have* Ixum paid 
to my said thre(‘i (I I'and-childi'cMi shall h(‘ hi'oim'ht into the 
])rincipal of said estate^ and in th(‘ division tlnna'of char*i:'(‘(l 
a.ii'ainst the shai'(v< of said L:r'and-childi'(‘n I'espectively. If 
anv of th(‘m who shall hav(‘ i-(‘cei\'ed said sum of 'Trai Thon- 
sand Dollar's h(‘ at that tirru' dc'ceasi'd. then th(‘ sum so paid 
him shall 1 h‘ char'Li'(‘(l au'airist th(‘ pto'sons who shall nndm’ 
th(' t(M'ms of said (1(*(*(I he entitled to tie* shar'(‘ of th(‘ jrr'inci- 
])al which would ha\'(‘ hecai payahl(‘ to sneh ^'r'arrd-child if 
tlnm living'. 

AVitness mv hand and s(‘al this 17th dav of Jarrnai'v, 

• • • 

nineteim hnndr'cd and nin(‘t(*eri. Iv\(‘cn1(‘d in duplicate. 

TITOM.VS (‘OVKR. [si-vr..] 

AVitne ss: 

11. TI. Al. LEE. 

The Saf(' D(']K)sit and Ti'iist (’om])any of Baltimore nc- 
knowledii'es recedpt fr'om Thomas (’ov(‘r*, this 17th dav of 
Jannarv, niin‘t('en hnndr'(‘d and nin(*t(‘(‘n of tin* aforc'ii'oinir 
Deed of Alt(‘]*ation . 

S.\EE DEPOSIT .\XD 'PPrST (^OMPAXA' 
OE ILALTI.MOKE. 

P>y JXO. AV. MAI^SIIAT.L, P. J\ 


Xow, Fehrnarv 2h, 19*10, th(‘ foi'eiioinii' Petition certified 
from the record as a ti'iie (-opy. 

[Seal E. S. I'oard of 'Pax A])]'>eals.l 

IP B. DAM BEE, 

(Irrl; 1’. S. Boar/l of Tax Appeals. 
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20 Filed Apr. 7, 102S. United States Bcjard of Tax 

Appeals. 

United States Board of I'ax Ai>})ealk 

i 

Docket Xo. M4S42. i 

1 

Estate of Thomas Uovki:, 1 )(‘('ca<(*(l : Lobincj A. Uovek, Joiix 
Stkck, and IIai;i;v B. Kekn, Executors, PHitioners, 


Commissioner of Internal Pevente, Kespoiideiit. 

i 

I 

The Coniiriissioiu'r of Intmial Bevenuo, hv hjis attoriiev, 
(^. M. Cliarest, (Bnun-al Coiins(‘l. Bureau of IntiuTial Bev’e- 
nue, in aiiswei* to the ])(‘1ition of tin* ahovi'-nained taxiiayers, 
admits and denies as follows: | 

1. Admits the alleii-ations eoiitaincd in tiu' ])aragraph of 

the petition numhei-ed 1. j 

2. Admits the alleiiations coiilaim*d in the ])ajragrapli of 

the petition numhei-ed 2. j 

»3. Admits th(‘ alle.u'ations contained in tlu‘ paii*a,aTai)h of 
the petition nuinhei'ed 2. | 

4. Admits so niu<-h of tin* pai’aeraph of the ])etition num¬ 

bered 4 as alh\i»‘es that the lax(‘s in controversy! are estate 
taxes aii’ainst tin* Estate of 'riionias Cover, who died March 
31, 1926, and are for moiv than ).()(), andi denies all 

other alleii'ations contained in said pai-aLcra])]i ojf the peti¬ 
tion numhei'ed 4. | 

5. Denies that tin* respondent, in di‘teianinini»‘ the defi¬ 
ciency tax, commitl(*d oiTor as alle.a’ed in tin* paragrajih 

of the petition numl)(‘iT*d '). i 

21 6. (r/), (/y), (r), (f/) and (r). Admits tjhe alleg-a- 

tions contaliK'd in subdivisions {a) to (r),S inclusive, 
of the pai'a.a’raph of tin* petition numl)ei*ed 6. j 

7. Denies the alle.uations contained in the paragraph of 

the ])etition numbered 7. ! 

8. Denies the all(‘gations contain(*d in the })arhgraph of 

the petition numl)(*i'(*d S. i 


I 
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9. Denies tlie allegations eontainecl in the ])aragrapli of 
the ])etition numbered 9. 

10. Denies ea<*h and (‘vei’v alle^-ation eontained in the 
j)etition not lu*reinl)(‘foi’e s}K‘(*itieally admitted or denied. 

AVlierefore it is respectfully ])i-ay(‘d that the determina¬ 
tion of the Commissioner he api)roved. 

(Sio-ned) C. M. CTTADEST, 

(h .M. (dIAKEST, 

Gruvrul ('ounscU I>urcai( of Infernal Revenue. 

Of Counsel: 

P^RAXK T. IIORXEK, 

Speehd Aftorn(‘jj. linreau of Internal Rere)iue. 

FTII KFS y. 

4-G-28. 

X’ow, Fehruai’y 2(), 19.‘>0, the foi’i^u'oine: Answer certified 
from the record as a true copy. 

[Seal V. S. ]h)ard of Tax A])p(‘als.] 

B. D. CAM RLE, 

ClerJ: R. S. Hoard of 'Fax Appeals. 


‘)0 


Filed F(‘l). 1(1, 1929. 


Before the United States Boai'd of Tax Apj)eals. 


Docket Xo. 24842. 

Lorixg a. Cover, John* M. Steck, IIakkv R. I\ei:x, Ex(‘cn- 
tors of the Estate of Thomas Cover, Deceased, Peti¬ 
tioners, 

vs. 

Commissioner of Internal Revente, Respondent. 

StipnlafUni o/ Faefs. 

It sti])nlated hy and hedween the Commissioner of In¬ 
ternal Revenue, |hy his attorney, (\ 'M. Charest, General 
Counsel of the Bureau of Internal Revimiu', and the Execu¬ 
tors of the estate of Thomas Cover, dt^ceased, hv their at- 
tornev, Swau’ar Sherlev, as follows: 

• V.- » T 
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L i 

Tliat tlie Deed of Trust of Thomas Cover toillie Safe De¬ 
posit and Trust Company of Baltimore dated! January 17, 

1918, a true copy of wliicli is tiled as Exliibt Cj to the peti¬ 
tion herein, 'vvas exe('uted on that date by the ^aid Thomas 
Cover and \vas not made in contemplation o^ death, and 
is not such a Deed of Trust as is embraced witlpn the terms 
of para.nraph (r) of section 302 of the RevenuejAct of 1926. 

1 

I 

That the Deed of Trust of Thomas Cover to ihe Safe De- 
])osit and Trust Com])any of Baltimore dated 'j^January 17, 

1919, a true co])y of which is filed as Exhibit Dj to the peti¬ 

tion herein, was (‘xecuted on that date bV] by the said 
23 Thomas Cover and was not made in contemplation 
of death, and is not such a Deed of Trust as is em¬ 
braced with the t(*rnis of para.n'raph (r) of sec^tion 302 of 
the Act of 1926. i 

in. I 

i 

Wher(‘as it a])i)ears that there has been allowed as a 
credit aiiainst the tax claimed by the United States the sum 
of $51,332.69 on account of state inheritance jtaxes paid 
by said estate to tin* state of Viri»'inia, such tajxes having 
been imi)osed upon property other than that cionstituting 
the cor])us of tlu^ said trust; and i 

Whereas under the law of the state of Virginia, the state 
inheritance tax is lixed at a sum ecpud to not, less than 
eighty (80^/( ) }k*i* cent of the tax that shall be leyied by the 
United States; and if the action of the Commissioner of 
Internal K(‘venue in determining that under anj by virtue 
of subdivsion (J) of section 302 of the Kevenjue Act of 
192() there should be included as part of the taxable estate 
of the said Tliomas Cover, deceased, the stock, bonds and 
other securities of the value of $391,920.78, being the corpus 
of the trust estate cr(*at(‘d bv the said Deed of Trust exe- 

• i 

cuted January 17, 1918, by said Thomas Cover, t0 the Safe 
Deposit and Trust Com})any of Baltimore, together with 
certain accrued interest thereon, amounting to tljie sum of 
$5,249.80, is u])held, and a tax in the nature of a deficiency 

3—5157a ! 
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over and beyond tlial returned and paid by the said estate 
is determined, tlie state of Virginia will claim, and the said 
estate of Thomas (/over will have to })ay, an additional in- 
lieritance tax to^ Virginia in a sum equal to eighty (80^ ) 
l)ei‘ cent of i1h‘ deticimicy deti‘rmined: 

It is agreed by and between the parties hereto that in 
that event, against any such additional tax imposed by the 
United States the said estate of Thomas Cover, deceased, 
sliall be entitled to have credited the amount, not in 
l24 (‘xct‘ss of eighty (80/^ ) ])er cent of the United States 
deticieiicy tax, of any additional estate, legacy, in¬ 
heritance oi* succession tax im])osed on any of the property 
so included bv the United States in the gross estate of said 
Thomas Cover, deceased, actually })aid to the state of Vir¬ 
ginia; Providt*d, that the same shall have been ])aid and 
credit th(‘ri‘for claimed within three vears after December 
b, the date the return of the Executors of the estate 

of Thomas ('over, deceased, was tiled with the Collector of 
Internal Kevciiue for the District of Virginia. 

(\ M. ('RAREST, 

Attonteif for missKUicr of 

I)ifrrual Reveinir, Respondent. 

SWACER SHERLEY, 

Afforne/f for the Kxeeutors of the Estate 

of Thomas ('(/re)\ Deeeased^ Petitioners. 


Xow, February 2(), IJKIO, tlie foregoing Stipulation of 
Facts certitied from the record as a true copy. 

[Seal U. S. Board of Tax A])peals.] 

B. D. GAMBLE, 

Clerk r. S. Board of Tax Appeals. 

25 United States Board of Tax Appeals. 

Docket Xo. 34842. 


Loring a. ('over, John M. Steck. and Harry R. Kern, 
PIxecutors of the Estate of Thomas Cover, Petitioners, 

V. 


Commissioner of Internal Revenue, Res})ondent. 
Promulgated October 31, 1929. 

A true copy. Teste: 

AVhere the settlor of a trust reserved the right to alter, 
change or modify its provisions with the restriction that no 
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part of the corpus should he withdrawn by hjm, it is held 
that, substantial rights with respect to the incjome and cor¬ 
pus of the trust ceasing only at the settloris death, the 
corpus plus the accrued income should be indtided in com¬ 
puting tlie value of the gross estate for estate tax pur¬ 
poses. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. | 

I 

! 

Sica gar Sherleip Esq., for the petitioners. | 

John D. Foleg, Esq., and Lloyd W. Creason. Esq., for the 
respondent. 

The respondent has asserted a deficiency in estate tax of 
$33,3r)5.07. The single issue presented for determination 
is whether the respondent correctly included, iili comjmting 
the gross estate of decedent, the value of ('ertain property 
constituting the corpus and accrued income of| a trust de¬ 
clared by decedent several years ])rior to his deUth. 

All of the material facts are embodied in the |ietition and 
answer and in a stipulation of facts entered Mdo by the 

parties, from which we make the IVdlowing I 

i 

i 

Findings of Fact ' 

The petitioners are the executors of the estatelof Thomas 
Cover, who died testate March 26, 1926, a resid(jnt of Win¬ 
chester, Va. I 

On January 17, 1918, Thomas Cover pxecuted a 

26 deed of trust to the Safe l)e|)osit and djrust Com¬ 
pany of Baltimore, the material jirovisiops of which 
are as follows: | 

i 

Know all men by these presents: I 

That I, Thomas Cover, of Winchester, Virgin'ia, do, out 
of the love and affection which T bear to my children and 
descendants and for the purpose of ])roviding income 
for them, hereby give, grant and assign unto thcf Safe De¬ 
posit and Trust Company of Baltimore, a bodyicorporate 
of the State of Maryland, the securities enumerajted on the 
Schedule hereto attached and made part hereof, |to be held 


by it for the following uses and trust purposes, 
sav: 


that is to 


I 

i 
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To collect the income tlierefrom and after paying* thereout 
all taxes and charg:es, including a commission to the Trus¬ 
tee for all services under this deed of five i)er cent (o?c) 
on the amount of income collected, to ])ay the remainder of 
such income on December 1st, IblS and everv six months 

thereafter to mv children and the d(‘scendants of mv ch'- 

• • 

ceased children living from time to time as said inconu' is 
payable, such payments to l)e jxu* stirpes: ])rovided, how¬ 
ever, that any surviving wife or surviving husband of a de¬ 
ceased child of mine shall, during her or his unmarried life, 
receive on the first dav of each June and December succeed- 
ing the death of such deceased child of mine one third of 
one-eighth of the net income from the Trust Hstate, to be 
deducted from the res|)ective share's of the income of the 
descendants of such d(‘ceased children, if thev shall leave 
descendants, and, if not, then from the income' of the Trust 
Estate'. The' ]>rovisioii for the wives and husbands e)f my 
(diilelren herein maele' shall be ope'ralive oidy if said wives 
and husbanels shall ae'tually havi' live'd upon amicable aiul 
harmonious terms with my son or elatighte'l*, as the case* 
may be, for at least one year immediately jtreceding the 
time of the death of my son or daughter, and the Trustee 
shall assume thev liave so lived together unless it shall re- 
ceive notice to the contrarv fretm me or anv one of mv 
children. 

The above Trust sliall continiu' until tin* dt'ath of all my 
children and until the voungt'st grandchild of mine living 
at mv death shall reach the ag(' ot tweiitv-one v('ars, when 
it shall cease and the Trustee shall diviih* tlu* ])rinei])al of 
the Trust Estate among all of mv descendants tlu'ii living, 
per stirpes. 

If at the termination of tlu' 'frust as above* ])i-ovid(*d 
there shall then be living wivc's or husbands of any de¬ 
ceased children of mine, the Trustee shall retain out of tlu* 
shares from which stich wive's or husbands shall have bec'U 
receiving the income lu'reinbefore ])rovided to be* ])aid 
them, as much of the ])rine*ipal of sue*h share as may be* 
necesary to provide for such ])aymc-nts, anel at the*ir re'spec- 
tive deaths or remarriages I direct said Trustee to divide 
the principal thus retained, aitiongst those entitled (as 
above provided) their ])ersonal re])resoutatives and 
assigns. 


KOBEKT H. LUCAS, COMMR. OF IXT. RE\^. 


21 


27 


Power is hereby ('onferred upon said Trustee to 
vary tlie investments of tlie Trust Ejj^tate in such 
manner as it may deem desirable, except Unit during- my 
life only with my a])})roval, and for the convenient man¬ 
agement of the Trust, it is antliorized to have jregistered in 
its name in its sole cai)acity without defining thereon the 
Trusts, all r(‘gistered securities. | 

AH ])ayments ]i(‘reund(‘]- to my ciiildren and! descendants 
or otlier distributees shall h(‘ made to themj direct, into 
their own hands and not into tlie hands of anoiln'r, whether 
claiming by tlunr authority or othei*wise, jirpvided, liow- 
ever, said Trust('e mav dui-inc: the minoritv pf anv of mv 
descendants ap])ly tlnnr share of the income fo tlu‘ir su]')- 
port and edm-ation. | 

I her(‘hv res(*rv(' to mvsi'lf tli(‘ riiiiit, at anv tiime or times 
during mv lif(*, to altin*, cjiange oi* modifv tli(‘Trusts herehv 
creat(Ml, witliout tli(‘ riglit to willidraw any ])ar| of tlie jirin- 
cipal; any such chang(‘, alteration or niodilicat|on by me to 
he evidenced by a ])aper wi-iting nndm- my hi|nd and seal 
and lodg<*d with said Trnst(‘(‘ during mv lif(‘-tihic. 

Witness mv hand and s(‘al this 17th dav of Llanuarv, A. 
D. nineteen hnndr(‘d and eightiHMi. Kx(‘cuttMl in dipilicate. 
(Signed) THOMAS COVEB. [seal.] 

Certain other ])ro])erty was added to the trust by a deed 
dated Jannai-y 8, 191!), and on .lanuary 17, 1919, ])ursuant 
to the ])ow('r of moditication i-es(‘rved in tlie tipist deed of 
Januarv 17, 1918, the following instrument wiis executed: 

i 

I 

Know all men by tlu'se ])resents that whereas, T, Thomas 
Cover, by my (IimmI dated January 17, 1918, grant('d and as- 
sigmul to th(‘ Saf(‘ l)(*posit and Trust Company of I>alti- 
more, und(‘r tin* trusts tlicr(‘in s(‘t forth tin* iiropin-ty therein 
mentioned (and by snpiihmumt theriJo dated jJanuary 8, 
1919 T added fiirtlnM’ jiroperty tluMndo) which (hk'd ))rovid(‘s 
that the tiaist should continue until after tin* death of all of 
mv childi*en and until the voung(‘st grandcliild of mim' sur- 

• • * * j 

viving at mv (h/ath slionld r(*ach the age of 21 vears and 
should then terminate, and under which de(‘d 1 |r(*served to 
mvself the right at anv time or times during mv life to 
alter, change or modifv the trusts therebv created, without 
the right to withdraw any part of the principajl, any such 
change, alteration or modification to be evidenced by a 
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paper writing- uikIcm- my liaiid and '<‘al and Iodised with said 
Trustee dnrin.u* my lifc^. 

Xow, tli(‘r(‘foi‘(‘,' in ])nr>nan('(‘ of tin* ])owt*i’ of alteration 

so reserved hv m(‘, F do h(‘r(‘])v dii’(*(*t that tin' said Safe De- 

• * 

posit and Trust roni])any of Haltimoi-(\ Trustin', shall at 
anv time after Jannarv 1. Pt'Jo, ])av to each of mv li-rand- 
ehildren, Thomas (’ovin* I>arton, Lewis X. lharton, Jr. attd 
Joseph ^Farx F'arton, Jr., n])on his reipu'st in writinii* the 
Slim of Teh Thousand Dollars (.'rltt.OOO) out of tin' 
28 ])rinci|)al of said estati', and I confer n|)on the said 
Trnstei' tlu' ])ow(*r to s<*ll such poi’tions of the ])rinei- 
pal as may he lU'cessary to maki' such tiaymi'iits. 

And I fnrthi'r dii'i'ct that after ea.ch of said three sums of 
Ten Thousand Dollars has Inn'ii paid, the said Trustee shall 
semi-annnally on Jnni' 1st and Decemhio- 1st of I'ach year 
and until the termination of thi‘ trust charLi-e tin' u’rand- 
child receivin.u’ said sum, or I'olh'ct fi-om him, interest at the 
rate of 4' /^ p»*]- annum, the inten^st so chai\ued or col¬ 
lected to he hronhlit in and distrihnted with thi' other in¬ 
come from the trn^t (‘state and should such .urandchild, so 
receivinii' said principal snm of 'fcii Thousand Dollars, die 
before the ti'rnnnation of tin' tiaist, tin* said inti'fi'st shall 
he so charired to or collect(‘d from the tiersons who under 
the terms of said ih'ed shall h(‘ entitled to that share of the 
income now ])ayahle to him. 

That upon tin*' termination of the trusts such of said 
three sums of dh'n Thousand Dollars each as shall have 
heen ])aid to my said thi-ee (1 rand-childi’i'ii shall he hroui*‘ht 
into the ])rinci])al of said (‘state and in th(‘ division tlu'ia'of 
charit:ed au'ainst tin' shari's of said uM'and-childiH'n r(‘spec- 

tivelv. If anv of th(‘m who shall hav(‘ r(*c(‘iv(‘d said snm of 

• • 

Ten Thousand Dollars he at that tim(‘ d(*c(‘as(‘d, thi‘n the 
sum so paid him shall h(‘ diariri'd against Ilu‘ ])('rsons who 
shall under the terms of said (I(‘(‘d h(‘ (‘ntith‘(l to tin' share 
of the ]')rin(‘i])al which would have been payable to such 
gTand-child if then living. 

Witness mv Hand and S(‘al this 17th dav of Jannarv, 

• • • 

nineteen hundred and nin(‘te(‘n. Kx(‘cnt(‘d in (lujilicate. 

THOMAS (H)VKIL [seal.] 

Witness: 

IF. H. .M. LKH. 
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At the date of decedent's death on IMaiv'h i2G, 192G- the 
above trust, as anmauled and inodifuMh was in tail for(‘e and 
effect and the tnislet\ tin* Safe Deposit and! '^Pnist (^oni- 
])any of Haltiniorc*, lield as the (nitiia* coi'pnsj of the trust 
securities of a total value of 191,920.IS. ^\t that date 
tliere had accrued iiu'oin.t* arisinu- from such |secnrities in 
tlie amount of Jrr),249.S(). 'Pin* followiipu- is the stii)ulation 
of facts ent(‘red into and filed l,*y tli(‘ ])arties: i 


29 


I. 


That the Deed of 'Prust of Idiomas Cover! to the Safe 
Deposit and 'Prnst Company of Baltimore dajted January 
17, 1918, a true copy of which is lih‘d as Kxhjbit C to the 
})etition herein, was (‘Xi'cuted on that date iby the said 
Tliomas Cover and was not imuh* in contemplation of death, 
and is not such a Deed of Trust as is embraeejd within the 
terms of })ara^i'a]>h (r) of section .’l(i2 of th(‘Ihivemie Act of 
192G. 

II. ! 


That the Deed of Trust of Thomas Cover jto the Safe 
Deposit and Trust Com})aiiy of Baltimore dated January 
17, 1919, a true copy of whi('h is tiled as Exhijht D to the 
petition herein, was executed on that date |)y the said 
Thomas Cover and was not made in contemplatiion of death, 
and is not such a Deed of 'Prnst as is embraced within the 
terms of parai;raph (r) of se<*tion 202 of the Ac|t of 1!)2G. 

HI. I 

i 

Whereas, it appeal's that there lias been allowed as a 
credit against the tax claimed by the Cnited States the sum 
of $ol,3.o2.G9 on account of state inheritance ta^es paid by 
said estate to the state of Virginia, such taxes Ijaving* been 
imposed uiion pro})erty other than that const|ituting‘ the 
corpus of the said trust; and | 

Whereas, under the law of the state of Virginija, the state 
inheritance tax is fixed at a sum ecpial to not less than eighty 
(80%) per cent of the tax that shall be levied by the 
United States; and if the action of the Commissioner of 
Internal Keveiine in determining that under and by virtue 
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of siilxlivision (d) of scn-tion 2)02 of tlie Hovoinio Act of 
192G there slioiild he incliuled as part of the taxable estate 
of tlie said Thomas Cover, deceased, the stocks, ])oiids and 
otlier securities of tlie value of $.*>91,920.78, ])eiui>: the corpus 

of the trust estate creat(‘d hv the said Deed of Trust exe- 

• 

cuted Jauuarv 17, 1918, hv said Thomas Cover, to the Safe 
Deposit and Trust (V)m])auy of Baltimore, to^i»-ether with 
certain accrued iut(‘rest th(‘reou, amounting' to the sum of 
$5,249.80, is ui)held, and a tax in the nature of a deficiency 
over and beyond tliat r(*turu(‘d and ])aid l)y the said estate 
is determined, tlie state of Virginia will claim, and the said 
estate of Thomas (’oven* will hav(‘ to ])ay, an additional in¬ 
heritance tax to Viri^'inia in a sum (‘(pial to eiii*hty (80^) 
per cent of the deficiency determined; 

It is au’reed by: and between the ])arties hereto that in 
that event, a.^ninst any such additional tax imposed by the 
United States the said estate of Thomas Cover, deceased, 
shall be entitled to have credited the amount, not in excess 
of eii^hty (80''', ) per cent of the Ignited States de- 
MO ficienev ta.x, of anv additional estate, le^’acv, inher- 
itance or succi'ssioii tax iin])osed on any of the ])rop- 
ertv so included bv the Ignited States in tlu^ ^jcross estate 
of said Thomas Coviu*, deceasiMl, actually paid to the state 
of Viru-inia; Provided, that the same shall have lieen paid 
and credit therefor claimed within thre^e years after De¬ 
cember 9, 1920, the date the return of the Executors of the 
estate of Thomas Covrr, deceased, was tiled with the Col¬ 
lector of Internal Keveniu* for tli(‘ District of Vireinia. 


Opinion, 

Laxsdox : The parties have stipulated that the declara¬ 
tions of trust were not made in contemiilation of death and 
that they were not such transfers as are embraced within 
the terms of section ‘>02(r) of the Kevenue Act of 1920, 
which section deals with transfers made in contemplation 
of death and with those intended to take effect in ])Ossession 
or enjoyment at or after death. 

The petitioners contend that the transfers herein involved 
were not intended:to take effect in possession or enjoyment 
at or after death: that they were not transfers the enjoy¬ 
ment of which was subject to any change at the date of de- 
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cedent's death through the exercise of a power to alter, 
amend or i-evoke, witliin the meaning of section 302(J) of 
the Revenue Act of 192(5; and that section 302 i^ unconstitu¬ 
tional in so far as it includes as a part of the gross estate 
property transferred prior to tlie enactment of the Revenue 
Act of i92(). i 

Section 302 of the Revenue Act of 192G Iprovides, so 
31 far as material iu the instant proceeding^ as follows: 

The value of the gross estate of the deced(^nt shall be 
determined by including the value at the time (|)f his death 
of all ])i*o])erty, real or piu-soual, tangible orj intangible, 
wherever situated— i 

I 

(c) To the extent of any interest therein of which the de¬ 
cedent has at any time made a transfer, by tru:^t or other¬ 
wise, in contemjjlation of or intended to take effect in pos¬ 
session or enjoyment at or after his death, exclept in case 
of a bona fide sale for an adeciuate and full consideration 
in monev or monev's woi‘th. * * * 

• • ^ ^ I 

(fl) To the ext(‘nt of any interest therein of which the 
decedent has at anv time made a transfer, bv trust or other- 
wise, where the enjoyment thereof was subject at the date 
of his death to any change through the exercise bf a power, 
either by the dec(‘dent alone or in conjunction with any per¬ 
son, to alter, amend, or revoke, or where the decedent re- 
liiKpiished any such power in contemplation of|liis death, 
except in case of a bona tide sale for an adequate and full 

consideration in monev or monev’s worth. * * 

» * 1 

(//) Kxce])t as otherwise specifically provided therein sub¬ 
divisions (/y), (r), (fl), (r), (/), and {(/) of this section shall 
apply to tlie transfers, trusts, estates, interests, rights, 
pow(*rs, und i'(*liii<|nislinu‘n1s of powers, as seveiyally enu¬ 
merated and described therein, whether made, created, aris¬ 
ing, existing, exercised, or relin({uished before or. after the 
enactment of this Act. ! 


In the declaration of trust dated January 17, 19!18, Cover 
reserved to himself “the right * * * altelr, change 

or modifv the trust herebv ci’eated without the! right to 
withdraw any part of the principal”. Any such change was 

I 

4—5157a ! 


1 

I 

1 
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to be ‘‘evidenced by a i)ai)er writing under my hand and 
seal and lodged with said Trustee during my life-time/’ 
This, petitioners argue, was such a restricted reservation 
of power as to leave none of the economic benefits in the 
settlor and that the reservation was for the benetit of that 
class in whose interest the trust was created, namely, his 
children and descendants, rather than for the benefit of the 
settlor. We see nothing in the trust deed to warrant such 
a conclusion. As we read that instrument, the settlor held 
com])lete control over the distribution of the trust prop¬ 
erty u]) to the monuMit of his death, except that he could 
not withdraw the pi'incipal. lie could have directed 
o2 that one bcneliciary be substituted for another; that 
the trust property be distributed among new bene¬ 
ficiaries; that the inc(une be paid to himself; or that it 
should accumulate. These are by no means the least sub¬ 
stantial of tiu‘ U‘gal iiieidiMits of ownership. The Supreme 
C’ourt has liekl, in ('Jiasc Xafinual Hank ct al., v. United 
Stairs, 27s V. S. 227, that “tlu‘ fr(*eing of the nunaiiuhn’ of 
the possibility of the exercise of that ])ower” was sufficient 
to subject ])roperty to a tax. 

In his brief, counsel foi* the ])etitioners stressed the point 
that tlu‘ iKMieliciaries of the trust took vested rights subject 
only to b(‘ing div(‘sted to the extent that the ])Ower to 
amend, alter or modify reserved in the settlor might be 
exercised and that such a reservation of power does not 
prevent the vesting of an estate. This argunnmt is com¬ 
pletely answ(‘red by the Su))rt‘nn‘ Court in Uhasr National 
Bank rt at. v. United States, supra. In that case the de¬ 
cedent had takmi out life insurance ])ayable to his wife, 
reserving to himself the right to change the beneticiarv. 
The face valiu‘ of the ])olicies was held to be subject to 
the estate tax. It was urged in that case that the wife's 
right vestt‘d prior to her husband's death. The court held 
that evi‘n if that were true, it would not be material and 
upon the ([uestion of vesting said, (pioting from Salt unstall 
V. Salt oust all, 27() I . S. 260: 

So long as the privilege of succession has not l)een fully 
exercised it may be reached by the tax. See Cahen v. Brew¬ 
ster, 203 r. S. 7)43: Orr v. Glhnan, 183 U. S. 278; Chanter 
V. Kelseff. snpra: .l/o//77/ v. K(dl/f, supra. Nickel v. U(de, 
supra. And in determining whether it has been so exer- 
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I 

cised technical distinctions between vested remainders and 
other interests are of little avail, for the shihina; of the 
economic benefits and burdens of property, \Vhich is the 
subject of a succession tax, may even in the casq of a vested 
remainder be restricted or suspended by otliqr legal de¬ 
vices. A power of appointment reserved by the donor 
leaves the transfer, as to him, incomplete and sub- 
33 ject to tax. BkUoi v. If/sronsb/, 240 U. $. 625. The 
beneficiary's aciinisition of the property is equally 
incomplete whether the power bo reserved to tlie donor or 
another. i 

In the instant proceeding the decedent hadjmany sub¬ 
stantial rights with respect to the trust pro])|}rty, which 
ceased only at his deatli. It is this cessation (jf rights of 
the decedent which is the subject of the estate tjax. Chase 
Sathnid! Bank, rf a1. v. rniitul States, supra: Kdirards v. 
Sloru)}}, 264 V. S. 61 : Y. .1/. C. A. v. Davis, 264 U. S. 47; 
.V. F. Trust Co. v. Eisiirr, 256 U. S. 345. In their/m.<?e Na- 
tioual Bank case, supra, /he Su])reme Court stated: 


Tei’mination of the power of control at the tinfie of death 
inures to the benefit of him who owns the property sub¬ 
ject to the ])ower and thus ])i-iugs about, at deat|i, tlie com- 
|)letion of that shifting of the (‘conomic benefits of property 
which is the r(‘al subject of tlie tax, just as effl'ctivelv as 
would its exercise, which lattei- may be subjectedjto a privi¬ 
lege tax, Chauler v. Kelse//, 205 V. S. 466. ‘‘To rfiake a dis¬ 
tinction between a general ])ower and a limitatiion in fee 
is to grasp at a shadow while the substance |escapes.” 
Suf/deu. Poirrrs (Sth Kd.) 396; see Crap, Perp<duities (3d 
Md. 1915) S(‘c. 526(r'). And llu' uou-ex(‘rcise of jthe power 
may be as much a disposition of property testanjientary in 
nature as would be its exeivise at death, BidJep v. IFi.9- 
ennsht, 240 U. S. 02.'); c-f. Vuilcil SInfrs v. 269 

U. S. 315, 327; Cfdieu v. Saiuuels, supra. j 

I 

It is argued that the Chase Nafioual Bauk casq does not 
apply here, since Cover could not have withd|rawn the 
corpus of the trust. That fact seems immaterial,! however, 
since he had complete control over the benefits ,to be be¬ 
stowed upon the beneficiaries. In the Chase Nafid/ual Bank 
case the insured could have recovered during his! life only 
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the cash surrender value of the ])oli('y and yet the Supreme 
Court held that the face value of the ])olicy was properly 
included in computiiytC his ^-ross estate at death. 

In the recent Supreme CoiiiM (*as(‘ of h*riurcl:r v. Xr)rfhenj 
Tntsf Co., 278 V. S. there were seven trusts in- 
34 volved, two of which contained a reservation of the 
ri<»-ht to revoke ahsolutelv; tlu‘ launaininii* five reserv- 
ing the power to alter, change* or modify with the consent 
of the beneficiaries. The Court there* stateel, referring to 
the five trusts: 

If it he assume*el that the* powcu’ to modify the* trust was 
broad enough te) authorize* disposition e)f the* tiaist ])i’ope*rty 
among new beneficiaries or to r(*vok(‘ the* tiaists still it was 
not one vesteel in the se*ttloi'alon(‘,as wen* tin* r(‘S(*rve‘el pow¬ 
ers of the two trusts. He* e-onld iie)t erre*('t any e-liange* in the* 
beneficial inte‘re*st in the trusts without tin* e-otiseiit. in the* 
case of fe)ur of the trusts, of the* person e‘nlill(*d to that in¬ 
terest anel in the» e'ase* e)f enn* trust without tlu* cons(‘nt e)f 
a ma.je)rity of those* so e‘ntitle*d. Since the powcu* to re'voke 
or alter was ele*))e*nele*nt on tin* cons(Mit of tin* oin* ciitith'd to 
the beneficial anel conse*<inciit ly tin* advm'sc*, int(*i‘(*sl, the* 
trust for all ])i‘ae*tical ])nrj)os(*', had passed ns e-oinph*t(*ly 
from any contre)! by ele'ce*ele*nt wliie-h might inure* to his e)wn 
benefit as if the gift had be*e*n al)se)lnte*. 

In the instant case* ])ower te) alte*r, change* e)i- modify was 
reserved to elece*elent ale)ne‘. He hael absolute* e-ontrol of the 
beneficial interest. We* think the transfe*i‘s he're*in inve)lve*el 
are more like the two trusts in the* lic'mrcJcr case which the 
Supreme Ce)urt lielel were* subje*e*t te) the e*state tax. 

Subsection (//) of the* Re*V(‘nue‘ Act of e*x])re*ssly 

makes section 3(')2 retre)ae*tive*. A similar se*ctiou in tin* 
1,918 Act was he*ld te) ))(,» une-onstitutioiial by tin* Supre*nu* 
Court in XirJfoIs v. 274 V. S. b.'H. since* it at¬ 

tempted to incluele in tin* gross e*state* pi'op(*i'ty ti'ansfe*]*re*el 
prior to the enactment of the* statute*. 'Pin* e-onstitutieenality 
of section 402 of the* I\e've*nne* Act of 11)21. wliich e*on'e*- 
sponds to sex-tion 302 of the HeveMiue Act e)f 192(), was u])- 
held by the Supreme (^ourt in Ixchiorlcc v. X()rthcr)( Trust 
Co., and Chase }>>afi()ual Banh v. Cuifcd Btates, s)fpra. where 
a transfer was made before the enactment e)f the statute, 
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but which was sui).joct to a power of rovocatioiij in tlio trans¬ 
feror terminable at his death. Tlie court sitated in tlie 
Iiciurc/cc v'd^v: \ 

IV) As to tlie two trusts, it is are.'ued tlniit since thev 

were created loni»* before the jiassaii'e of any statute 
imposin<>' an estate tax the taxing- statute if ap|l)lied to them 
is unconstitutional and void, because retroactiye, within the 
ruling; of XicJioIs v. ('noliflf/c, 274 U. S. jin that case 
it was held that the jirovisions of the similar sjc. 402 of the 
1918 Act, 40 Stat. 1097, niakinii* it ai)i)licable t^ trusts cre¬ 
ated before the ])assaii(‘ of the act was in contllic't with the 
Fifth Amendment of the federal Constitution jand void as 
respects transfers completed before any such| statute was 
enacted. l>ut in Xo. 77, Chase Xafioiial J'>ai\k v. T’nifed 

States, - I'. S. -, (h'cided this day, 1114 d(‘(*ision is 

rested on th(‘ lii’ouiid, (‘ai'liiu’ sn.i;',m*sled with r(|‘sp(‘cl to the 
Fonrt(‘enth AnnuidnnMit in Saltaustat! v. Sal\<nistatL 27() 
V. S. 200, 271, that a ti'aiisfer made b(‘for(' th(‘ (|iia('hn(‘nt of 
th(‘ statute" now in (]n(*sli('n andsnbjf'ct to a jiower of r(*voca- 
tion in the t I'ansfeo’oi-, terniinabh' at his d(‘ath,i is not com- 
pl("t(‘ until his d(*ath and Ikmicc See. 402, as a)>p|li(‘d to it, is 
not ]‘(‘troac'tiv(‘ when* his d(‘ath follows the pa.fsaue of the 
statute. For that reason, stated more at leijiu-th in our 
opinion in Chas(> Xatiejial Banlc v. United States, sa/n'-’ 
we hold that the tax was i-ii»iitly imjiosed on the )ransf(‘rs of 
tlu" corpus of tin* two li’iisls and as to tli(*m the J|iidyment of 
the coui't of a])p(‘als should be* r(*V(*i*sed. I 


It follows that the value of the jiroperty consltitntinir the 
corpus of the* ti’usts, plus the" undistributed income* whi<']! 
had ae'criK'd at the date of decedent’s death, sljould be in¬ 
cluded in compntinii' tin* ^ross estate of decedenit for (*st.*iL' 
tax purposes. See MeCaa(/hii v. Fidetitif Trust Co., .‘U Fed. 
(2d) 443. ■ ■ I 

f^ui’suant to the* stipulation of tin* pai*ti(*s, tlnj* defici(‘ncy 
herein det(*i'min(*d should be* e‘i-e*elit('ei with inlieriitance taxes 
])aid to the State of Virginia. j 

Reviewed by the Board. | 

Decision 'frill he entered under Dnle oO. | 

I 

i 

I 

i 


1 
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Xow, F(‘l)rnary 2f). iIm* t’orcuoinu- Findings of Fact 

and Oi)inion ccrtiiicd from tin* rc'cord as a true copy. 

[Seal F. S. I>oard of 'Tax Aj)p('als. | 

I F>. 1). (;ami'>lf, 

Clrrf: r. S. Ilniird nf 'I'a.r ^Ipjxuils. 


36 Failed States I'oai'd of 'I'ax A))pt*als, Washington. 

Doeket Xo. :US4 l\ 

Lorixo a. Fovki:. John M. Sikck and IlAimv K. Kkkn, 
Fxeento]' of llt(‘ fistato of 'riioinas ('over. F(*titiotiei*. 


V. 

Fo.mM issioNi:i: oi' Ixtki:xai, Fkvi;ni*i:, lo‘spondenl. 

/ h'ClSKill, 

Fnrsnant to the lindings of fact and opinion of tlie I>oa]'d 
])romnlgat(‘d ()e1oi)er 31, th(‘ i‘espond<*nt in the ahov(‘- 

entitled p]'o<*e(‘ding lilecl a eoinpntation of tie* i)i*oposed tax 
lia])ility on I)i*e(‘!nh(‘r iK Ft’Jd. l>in‘ intliee having Ixum givtm 
to the ])arti(‘s. tlie piaxaM'ding was eall<‘(I for In'aring fi’om 
the Fay (’ahaidar dannai'y S, Ft3(). Xo o])je(*iion having 
])oen mad(‘ to tlH‘ computation snhmitti'd. it is 

Ordered and (h‘cid(‘d that then* is a <letici(‘ncy in estate 

tax of $6,671.02. 

Enter. 

W. ('. FAXASDOX, 

M (‘mher. 

Ent('r(‘d Jan. 10, 10.30. 

A true copy. 3\‘ste : 

B. B. OAMBT.F, 

('Icrlc r. S. lindftJ nf Td.r Ajtpcdls. 

Xow, F(‘hrnary 26, 1030, tlu' foi-egoing D(‘cision certified 
from tlie record as a true copy. 

IF B. OA.MBLE, 

Cirri: C. S\ Bnard nf Tax Appeal.^. 
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("opy. 

Slic‘rk‘v, Fniist cV Wilson. 


Filod Fol). 12 , VX] 0 . 


Ill tlie Court ot* Apjioals of tin* District ol*jColumbia. 

i 

Xo. —. I 

I 

i 

Loiiixo A. CovKi:, John M. Stfa'k, and IIaiIkv 1\. Kern, 
Fxocntors of tin* Fstalc* oT 'riioinas (’ovVr, Deceased, 
Petitioners, i 


PoBKRT II. I^rc’As, (’oinniissioino* of Inl(‘riid,l Kevemie, 

lies])ondent. ! 

i 

I 

! 

Pct ltlou I (O' Uct'K'H' (>! Ih'cis/(ti( n! ! lie I mil'll iS7r//c.s Jloard 

of 'Fax J/jjH'ols. I 

To tlie ironoraI)l(‘ tlt(‘ Clii(‘f Jiistic(‘ and .Associate Justices 

of tile Coni*t of .Vpja'als of iIk' District of Coboiibia. 

! 

A'oiir ])etitioncrs, Loriin;' .\. ('ovci*, John .\|l. St(‘ck and 
llarrv li. Kcni, excciiloi's of iIk* estate of Tlilonias Cover, 
deceased, arc* ae’U'rieved itv a dc'C'ision of tin* liiiited States 
Board of Tax .Vppeals rendered ai;ainst tlieinjon January 
8, IJJO, in the* ('asc* of Loriiie,* .\. ('oV(*i- (*t ah, jexeentors of 
the estate* of h'honias (’over, d(*c(*as(*d v. (’oin|nissioner of 
Internal Ju*V(*niu‘, Xo. .‘U842 on the* dock(*t oil the Board, 
and resp(*ctfully snhniit th(*ir })etition foi- a reView thereof 
hy the (’onrt of .\]»])eals of the* Distric't of (’^ilnmhia, the 
parties having-a^u-rc*(*d that the* i-(*vie\v shall he in this (''onrt, 
as evidenc(*d by sti])nlation fih'd with the (’l(‘rk (|f the Board. 
Jurisdiction of this (’onrt is iiivok(*d under s|*ctioiis 1001 

and in ()2 of the I?(*V(*nii(* .\<*t of 1020 . j 

1 

JS Stat(*nu*nl of the C’ase. | 

I 

I 

1. Petitioners state that d(‘C(‘d(*nt, JJiomas | Cover, de¬ 
parted this life t(*state on March 20, 1020, andiwas at and 
before the time of his death a citizen of the State of Vir- 
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giiiia aiul a resident of llie City of Wineliester in said State. 

2. That in and ])y the terms of Ids last will and testamimt 
(Inly admitted to prohate in the Cor])oration Court of the 
City of Winchester*, State of Virginia, ])(‘titioners Loi’ine; A. 
Cover, John M. St(‘ck and Ilarrv R. l\(‘rn werv named as 
executors of the^estate of said dec(‘dent. That ])etitioners 
acce])ted the trust im])osed u])on them hy said last will and 
testament of said Thomas Cover. deceas(‘d, and on April 19, 
192G, were duly (pialified as executors of th(‘ (‘state of 
Thomas Cov(‘r, dec(*as(‘(l, in and hy th(‘ (’()r])oi*alion Court 
of tin* City of Wiiichest(‘r, Virginia, aforesaid, and are now 
and ever since their (pialilicativ>n at'ori'said have he(‘n sucli 
executors. 

3. lT‘titioners state* that on January 17, 191S, 'fhomas 
Cover executed and tin* Safe* I)e])osit cV: Trust Company of 
Baltimore accepte‘d a c(*rtain Dceil of Trust wh(*rehy said 
Cover ])laced in trust with said Trust Company for the 
henetit of his children then livinii- and the* childre*!! of Ids 
deceased chihh’en C(‘rlain stocks, bonds and oth(*r secnritie*s 
enum(*rate*(l in a sche*dule th(*reto attached, and hy supple- 
me*ntal eh‘(‘d dat(‘d Januai'y S. 1!M9, added t‘urth(*r ])i‘opei'ty 
thereto. 

4. That hv the* te*]-ms of said De'ed of Trust of Januarv 17, 
191S, the* s(*ttlor, said The)mas Cove*!*. rese‘rve*d the* ri^ht to 

altei*, ame'iid or me)elifv the* trust the‘i-ehv cr(‘ate*d, 
39 without the* riii'ht te) wilhelraw any ])art of the* ])rin- 

(d])al, any such chanii'e*. alteration or moelilie-ation te) 
he e*vi(le*nce‘(l hy a pape-i* wriliiiL*' uiiele*!* his hanel and se*al 
and lod;n'e*d with said ti‘uste*e* ehirin^- the* se*ttlor's life*. 

;■). That suhs(*(|ue*ntly on January R). 1!>1‘9, se*tllor, said 
Thomas (\)ve*i', l»y l)e*e*d e)f .\lte'i*ation anthori/.e*el the trus- 
te*e‘, said Safe* ne*p()sil and Ti’iist Company of Baltimoi-e*. to 
make* ce*i‘tain ])ayme*nts fi’eem the* prine'i])al of salel ti’ust to 
certain of settlor's y.’ranelchildi’e*n u])()n the*ir ]‘e*(iue*st, the 
ii‘randchilelre*n re‘ce*ivini:‘ saiel sums to he charii’e*(l in1e*rest 
thereon, and u])e)n the te*rndnatie)n of the* ti'ust ()i-ii>-inally 
created such advance*s to he* charu’e‘d aaainst the share of 
said <»*randchildre!*n if living', eer if de*cease*el a.a'ainst the ])er- 
sons who shall he*'entitle*d to the* share* of the* ])rinci])al which 
would have beenipayable to such ^u-raneh-hihl if then liviiiir, 
all of which more particularly ap])e*ars in saiel Deeel of 
Alteration. 
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G. Pelitioners state that at the time of the death of said 
Thomas Cover, to-\vit Mareli 'JG, 19*26, said tru^t was in full 
force and effect and tin? trnsti*e, tlie said Safe iDeposit and 
Trust Com])any, li(‘ld as tlie entire corpus of shid trust cer¬ 
tain named securities which have been detcrniiined by the 
(Commissioner of Tnternal Keveiiue as havino* a value at said 
date of the sum of $.‘>91,920.78, and accrued income arising 
thereon in tlie sum of $0,249.80. 

7. Petitioners state tliat in their return as executors 
aforesaid of the gross estate of decedent subject to the 
federal estate tax, tliey excluded the corpus df said trust 
fund and accrued interest tliereon and paid ah estate tax 
determined u])on th(‘ basis of tlie gross estate sd reported. 

8. That su])so(iuently on December l|2, 1927, by 
40 deficiency letter of that date, the resppndent pro¬ 
posed an additional estate tax against pejtitioners, as 
executors aforesaid, in tlu‘ amount of $38,.Sor).07i That said 
proposed tax was based u])on an increase in the gross estate 
of decedent ])y the sum of $*197,170.7)8 being tlie yalue of the 
corpus of said trust estat(‘, ])lus the said accrued interest 
th(‘reon, which corpus and int(‘rest respondent claimed 
sliould ])e treated as a ])ai’t of the estate of decedent under 
and by virtue of subdivision (f/) of section id()2 of the 
Kevenue Act of 192G. | 

9. On 1928, ])etitioners apiiepled to the 

United States Hoard of Tax A])peals from the!determina¬ 
tion of res])on(h*nt afoi’(*said and thereafter, iU])on issue 
joined, and upon a stipulation of facts, the appeal was sub¬ 
mitted and on the .‘list day of October, 1929, ^aid Board 
rendered a decision aflinning said determinat|ion of the 
Commissioner. | 

10. That und(*r th(‘ stipulation between the iiarties afore¬ 
said it was agi’eed, inasmuch as und(‘r the law of the State 
of Virginia the stat(‘ inh(M*itance tax is fixed at aj sum equal 
to not less than (‘ighty ])er cemt of the tax that shall be 
levied by th(‘ Ibiit(‘d States, that if the action of Vespondent 
in determining that iiiKhu* and by virtue of subdivision (//) 
of section .‘102 of tlu* K(‘venue Act of lt)2G there! should be 
included as part of the taxable* estate of said Thoitnas Cover, 
deceased, the stocks, bonds and other securities comprising 
the cor})us of said trust estate, together with the accrued 
interest thereon, was upheld and a tax in the n'gture of a 


5—5157a 
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deficiency over and beyond tliaf returned and paid by tlie 
said esta.te was d(‘t(‘riniiuHb and tlie State of Viri*-inia 

41 slionld claim and the said estate of Thomas Cover 
sliould ])a!y an additional inluuatance tax to Viri;-inia 

in a sum (‘(luaL to eiiihty pin* cent of the deficiency de¬ 
termined. t}u‘ ])etitionei's would be entitled to have credited 
the amount, not in (‘Xcess of eiuhty ])er cent of the United 

States (leticiiaicV tax, of anv additional estate, leu'acv, in- 

• • ^ • 

lieritance or succ(‘ssi()n tax im])osed by the State of Vir- 
irinia on any of tlu‘ ])rop(‘rty so included by the United 
States in the eross (‘state of said Thomas (hnau’, (h‘ceased; 
])rovided that the sanK‘ shall have been paid and credit 
therefor clainuMi within thr(‘(‘ years aft(‘r December !), 
the date of the ia‘turn of the ex(‘cutors of th(‘ estate of 
Thomas (’over, (h‘e(*as(‘d, was }il(*d with tin* (’olh‘ctor of 
Internal Kevenue for the district of Vire,'inia. 

11. That th(‘n‘afl(‘i‘, and subseejuent to said decision by 
the Board of Tax Ap])eals, the State of Viru-inia demanded 
and tlu* (‘X(‘cut<)rs ])aid said State on account of said trust 
I)roperty iidi(‘i-itan(H‘ taxes In the sum of $‘2(),()S4.0r), b(‘ini** 
an amount e((ual to eighty (*(*nt of the f(‘deral estate tax 
assessed a.uainst said estate on account of said property, 
and th(‘r(‘after, to-wit on tlK‘ lOth day of danuary, 1930, the 
Board of d'ax A])])eals allowed a ci’edit in the amount of 
said estate* and inh(‘i-itanc(‘ taxes ])aid to the Common- 
w(‘allh of Virginia on Xovember ‘db, lb2b, to-wit. the sum of 
jf2(),bS4.or), and dc*!i‘ritiined as an undischarii'ed d(‘ticien(*y 
in fed(‘ral estate* tax aeainst the (‘state of said decedent the 
sum of $(),f)71.()'J, and from such determination aforesaid 
this ap])eal is pi'ayed. 

12. Betition(‘rs state* that by virtue of said Deeds of Trust 
aforesaid tin* title* to saiel t)ro])erty and the income 

42 resultinii‘ the*i-e*from ])asseel irrevocably from the said 
Thomas Cove*!* to the* Safe* De*posit and 'frust (’om- 

pany of Baltimore* in trust, te) hohl the cor])us of saiel trust 
estate, colle*ct the income* anel elistribute the same among 
the livinii* chilelre*n of the* se*ttl()r and the descendants of 
those dead pe*r stir])es, anel subse‘(iuently, U])on the de*ath of 
all the childre*n of the* settlor and the comini;- of the an-e of 
21 of the vounnest n-randchilel livini;- at the death of the 
settlor said trust ceases anel the principal of the trust estate 
is to be divided among all of settlor's descendants then liv¬ 
ing, per stirpes. 


! 
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I 

13. Petitioners state that said securities aiuj the accrued 

income aforesaid were and are no part of tjlie estate of 
said decedent, Thomas Cover, and the transfer of title to 
same hy said Deeds of 'Frust does not constjitnte such a 
transfer as is embraced within the ])rovisionij; of subdivi¬ 
sion {(J) of section 302 of the Kevenue Act of 1926 or of 
any otlier provision of said law, and is not taxajlde as a part 
of the estate of said decedent. i 

I 

14. Petitionei's further state tliat said Deefls of Trust 
were made and the transfers of pi-()])erty emhrhced therein 
effected loni;- prior to the passai»e of either Oie Revenue 
Act of 1924 or tlie Revenue Act of 192(5, to-wition January 
17, 1918, and January 8, 1919, and at the timci made were 
lawful transfers of title not made in contem])lat|ion of death 
and subject to no tax by any law of the I’nited States. 

17). That if subdivision (r) or subdivision (<i) of section 
302 of the Revenue A('t of 1926 or any otlun* provision of 

said Act be so construed as to embrace withijn its terms 

1 

said transfers and to imj)ose n])on the estate lof said de¬ 
cedent, Thomas (’over, a tax bocanso of sncl|i transfers, 
such in-ovision is arbitrary, invalid andiunconstitu- 
43 tional and conti’ary to th(‘ due process clause of the 


Fifth Amendment to the Constitution of 


States. 


Assiirnments of Error. 


the United 


Your petitioners believe and aver that erro^- was com¬ 
mitted by the P>oard, to their damag'e and pijejudice, as 
follows: The Board erred j 

(1) In holdini;- and deciding,’ that th(‘ co]-|)ns of said trust 
estate and the interest that had ac'criKnl Iherjeon at the 
time of the death of the dec(‘dent, Thomas Cover, was and 
is part of the estate of said Tiiomas Cover, deceased, and 
that under and by virtue of subdivision (J) of [section 302 
of the Revenue Act of 1926 the same should l)e included as 
part of the taxable estate of the said Thomas jCover, de¬ 
ceased. 

(2) In determiniip^- that there was due as a deficiency in 

estate tax by the estate of Thomas Cover, decreased, the 
sum of $33,37)7).07, and that there was due to Oie United 
States as an undischar^i’ed deficieiicv in said taix the sum 
of $6,671.02. ^ ‘ i 
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(3) In not lioildin^r tlint the cMU'pus of said trust and 
accrued interest'tliereon were not a part of tlie estate of 
decedent, Thomas (’over, and tliat tlu're was no deficiency 
in estate tax duo fi'om said (‘state to the l’nit(‘d States. 

Wherefore your petitioners pray that th(‘ (h'cision of the 
Board of Tax Appeals entei‘(‘d lieiann aiiainst tliem 1)0 
reviewed and reversed hy this Honorable Court, and 
44 for such other and fiirtlu'r relic'f as the Court may 
deem meet and proper in the premises. 


I LORIXd A. (M)VKK, 

JOIIX H. STKCK, 

HARRY R. KERX, 

Kxi'ciitnrs of the h'sfdfc of 'Jliounjs 

Corcr, Dccrascfl . Pefifioners, 
Bv SWACAR SllKRLKV. 

FRKDF.RK’K Dk (\ FAUST, 

: dHARBFS F. WILSOX, 


Affonirjfs for Pri'ifhnicrs, Mrtrnpolita)i 

P(nil: pH/hliiff/, \V(isJihifji0)1, D. C. 


City of Washin(;tox. 

Disfricf of Cnhonhin. ss; 

Swa^ar Sherl(‘y, beiiia- duly sworn, d(‘pos(‘s and says that 
he is one of the attorneys for th(‘ ])(*tition(*rs. That he 
knows the contents of the forc'iioin^’ ])(‘lition: that to the 
best of his knowleduv and b(‘ru*f th(‘ stat(‘ments therein 
are true, and that the assiu-nments of ei*ror ai’o well taken 
and intended to be arii’ued. 

SWAG A R SllF.RLFV. 


Sul)scribed and sworn to before me this 12 day of —, 
1930. 

[Seal of Josephine L. Hayes. Xotary Riiblic, Dis¬ 
trict of Col limbi a. 1 

i JOSEPHIXF L. HAYFS, 

Xnfarif Public, I). C. 

45 General Counsel, Bureau of Internal Revenue, 

IStli Street and New York Avenue, 
Washington, D. C. 

Dear Sir: 

You are hereby notified that on February 12th, 1930, a 
petition for a review of the decision of the United States 
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Board of Tax Appeals was filed with the Clerk of the Board 
in the case of Loring A. Cover, John Stepk and Harry 
R. Kern, Executors of the Estate of Thomas Cover, de¬ 
ceased V. Robert 11. Lucas, Commissioner of ilnternal Rev¬ 
enue, Docket Xo. 34842, a true copy of which petition is 
herewith served upon vou. 

SWAGAR SIIERLEYJ 
FREDERICK De C. fIaUST, 
CHARLES F. WILSON, 

Attorneijs for Petitioners^ Metroimlltan 

Bank Building, Washinfiton, D. C. 

Receipt of the foregoing notice and copy |)f petition is 
acknowledged this 12th day of February, 191^0. 

C. il. CIIAliEST, 
(leneral Counsel, Bureau Internal 
Berenue, Attorneg fof Connnis- 
sioner of Internal Reve^iue. 

Now, February 2(), 1930, the foregoing Petition for Re¬ 
view with Proof of Service thereon certified fro|m the record 
as a true copy. i 

[Seal of the U. S. Board of Tax Appcals.j] 

B. D. GA:\ljBLE, 

Clerk U. S. Board of Tax Appeals. 

\ 

46 Copy. I 

I 

Filed Feb. 12, 1930. i 

United States Board of Tax Appeals. 

! 

Docket Xo. 34842. 

Lorixg a. Cover, John* M. Steck, and Harry Ri Kern, Ex¬ 
ecutors of the Estate of Thomas Cover, Dec(?ased. Peti¬ 
tioners, I 

V. I 

i 

Robert H. Lucas, Commissioner of Internal Revenue, Re¬ 
spondent. I 

Stipidation. I 

i 

It is hereby stipulated and agreed this 12th c^ay of Feb¬ 
ruary, 1930, by and between the parties hereto, Ijiy their re- 



38 


LORIXG A. ('(n’KR ET AT.. VS. 


spectivo attornoys of rocord, lli(‘ df'clsioii of tlio Board 
of Tax Ap])(‘als in lli(‘ adovc* (Midiled caiist* may 1)(‘ reviewed 
by tlio Court of Ap])(*als of llu* Dislriel of Columi)ia. 

This aii'reement is tiled ])ui'suanl to S(‘otioii lOO'J (^/) of 
tlic Keveinie Act of 

SWA(;AB SllKBLKV, 

FHKDKKK'K Di: (’. FATST, 
CIIAKLFS F. WILSOX. 

A ff <'nirifs fnr I*rf }f/mfcrs. 

(\ M. (dIAKFST, 

(lOtrral ('okdscI. lAtredit nf Ii/fcn/nl lit'rennr, 

Afft>n/('t/ fnr lifsjxnnJcut. 

X’ow, Fehrnai-y ill), Itl’lo, tie' f<n-(‘e-<)iiie- Stipulation iindcu* 
Sec. 10(V2 (tl) e(‘i’titi(‘d from tin* rceord as a true copy. 

[S<‘al F. S. I’oard of 'Fax .\ppeal>.| 

F>. I). CAMIU.F, 

(’h'rl: r. S. lintirtl nf Tti.r Apfu'dls, 
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Copy. 

Fikul F(‘i). 1, ItK'JO. 


United States P)oard of Tax Appeals. 

Xo. :>4S42. 

Loking a. ('over, John M. Stea-k, and Harry R. Kern, Ex¬ 
ecutors of the Estatt‘ of Thomas Cover, l)(‘eoased. Peti¬ 
tioners, 

V. 

Robert II. Lrews, Commis^iomu* of Internal Revenue, Re- 

spondmit. 

Pf(( t'li>c. 

To the Clerk of the United Stat(‘s P>(»ard of Tax Appeals: 

You will please ])r(‘])are and within sixty days from the 
date of the tilin,^’ of the ixuilion for revi(‘W and notice 
thereof in the above slated casi* ti-ansmit to the Clerk of the 
Court of Ap])eals of tlu' Histi-iet of Columbia certified 
copies of the following’ docume.nts: 
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1. The docket entries or proceedings befoije the United 
States Board of Tax A])peals in the case aboNje entitled. 

2. Pleadings, exhibits, et('., l)efore said l>Ociird. 

3. Poindings of fact, opinion e.nd decision ofisaid Board. 

4. Petition for review. j 

I 

5. Stipulations of fact, etc. j 

6. Stipulation under section 1002 (d) of thejRevenne Act 

of 1920. ! 

48 The foregoing to bo ])re])ai*ed, certified and trans¬ 

mitted as recjiiired by law and tlie rules^of the Court 
of A])peals of the District of Columbia. I 

Dated this 12th dav of F(‘]>rnarv. lO.'lO. I 

SWACAK SlIKKLKY, ' 

Fb'KDKPKOv Dk C. FAUST, 
CIIAPLFS F. WTDSOX, | 

Affomnis far Petitip)iers^ 

Metrai)atltan Pant: It iiifdliif/^ IVaAiiiflpou, I). C, 

\ 

Service of a co])y of tlie foregoing ])ra‘cipe is hereby 
acknowledged this 12tli dav oi' Febrnarv 1930.! 

(S.) ‘ C. M.‘(TIAI^EST, 

(I. Bureau af lut. Rev. 

i. 

Xow, P^ebrnary 20, 192)0, the foi’egoing Pra‘c|ipe certified 
from the record as a tnu‘ co])y. | 

i 

[Seal U. S. Board of 9\ax Ai)peals.] I 

B. D. (lAMteLF, 

(derJ: P. S. Board (tf Ap})eals. 

Phidorsed on cover: Boai'd of Tax A})peals.| Xo. 5157. 
Loring A. Cover, dolin M. Sl(*ck, and llarrv B. Kern, ex- 
ecntoi's of the estate of Thomas Cov(‘r, d(*ceased, appel¬ 
lants, vs. Kobert II. Taicas, (V)mmission(‘i- of Internal Rev¬ 
enue. Court of A])p(‘als, District of (k)lnmbia. ! Polled Feb. 
28, 1930. Henry \V. Hodges, Ch‘rk. j 
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BRIEF FOR APPELLANT 


STATE.MENT 

This is an appeal from a decision of the United States 
Board of Tax Appeals sustaining a deficiency assessment 
of $33,355.07 in estate taxes against the estate ofi Thomas 
Cover, deceased. I 

The deficiency was sustained under and by Virtue of 
subdivision (d) of Section 302 of the Revenue Act of 
1926 and was determined by including as parit of the 
gross taxable estate of Thomas Cover, deceasedj, certain 
stocks, bonds and other securities of a value of $397,- 
170.58, being the corpus of a trust with incomej accrued 
thereon, created by the said Thomas Cover for the bene¬ 
fit of his children and grandchildren by Deed pf Trust 

1 I 


I 

i 





executed January 17, 1918, supplemented by a further 
Deed dated January 8, 1919, whereby additional prop¬ 
erty was added to such trust estate. 

JURISDICTION 

This case is brought to this Court by petition for review 
filed February 12, 1930 (R. pp. 31-35), pursuant to Sec¬ 
tions 1001 and 1002 of the Revenue Act of 1926, 44 Stat. 
9, 109, 110, and a stipulation of the parties under Section 
1002 (d) of that Act. (R. 37) 

There is no dispute as to the facts, the issues presented 
being solely questions of law. 

THE FACTS 

Thomas Cover, a citizen of the State of Virginia, died 
testate on March 26, 1926. The Appellants, Loring A. 
Cover, John M. Steck and Harry R. Kern, were named 
and qualified as executors of his estate, and are now and 
ever since their qualification have been such executors. 

On January 17, 1918, or more than eight years before 
his death, Thomas Cover executed a Deed of Trust (R 11- 
13) whereby he conveyed to the Safe Deposit and Trust 
Company of Baltimore as Trustee, for the benefit of his 
children then living and the children of his children then 
dead, certain enumerated securities, and by a supple¬ 
mental deed dated January 8, 1919, added further prop- 
ertv thereto. Under the terms of the deed the trust was 
to continue until the death of all of decedent’s children 
and until his youngest grandchild living at his death 
should reach the age of twenty-one years. 

By the terriis of the deed of January 17, 1918, Cover 
reserved the right during his life to alter, change or 
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modify the trusts thereby created without, however, the 
right to withdraw any part of the principal, jany such 
alteration, change or modification to be evidenced by a 
paper writing under his hand and seal and lodged with 
the trustee during decedent’s life. | 

Thereafter, on January 17, 1919, Cover, by| deed of 
alteration (R 13-14), authorized the trustee atjany time 
after January 1, 1925, to make certain paymeiits of the 
principal of the trust to certain named grandchildren of 
decedent upon their request, the grandchildren Receiving 
such payments to be charged interest thereon and upon 
termination of the trust to have such payments! charged 
against their respective shares of the principal of the 
trust. ! 

The trust was not modified in any other particular by 
Cover during his lifetime and at the date of ijis death 
the trustee held as the entire corpus of the trust th^ various 
securities which were determined by the appellee as 
having a value on that date to-wit, March 26, 1926, of the 
sum of $391,920.78, and income accrued thereojn in the 
sum of $5,249.80. j 

i 

The appellants, in making their return as ejxecutors 
of the estate, excluded from the gross estate of (^ecedent 
the corpus of the trust and the accrued incomei thereon 
and paid an estate tax to the United States determined 
upon the basis of the gross estate so reported. j 

Thereafter, on December 12, 1927, the appellee, by 
a deficiency letter of that date, proposed an additional 
tax against appellants as executors aforesaid in the sum 
of $33,355.37. Such proposed tax was based upon an 

increase in the gross estate of decedent by thejsum of 

i 
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$397,170.58, being the value of the corpus of the trust 
estate, plus the accrued interest thereon, which corpus 
and accrued interest appellee claimed should be 
treated as part of the estate of decedent under and by 
virtue of subdivision (d) of Section 302 of the Revenue 
Act of 1926. 

The appellants thereupon, on February 9, 1928, ap¬ 
pealed to the United States Board of Tax Appeals from 
the determination of appellee and thereafter, upon a 
stipulation of facts, the appeal was submitted and on 
October 31, 1929, the Board rendered a decision affirm¬ 
ing such determination of the appellee. (R. 16, 17, 18) 

Thereafter, the State of Virginia, under the law of that 
state wherebv the state inheritance tax is fixed at a sum 
equal to not less than eighty per cent of the tax that shall 
be levied by the United States, demanded and appellants 
as executors aforesaid thereupon paid to that state on 
November 29, 1929, inheritance taxes in the sum of $26,- 
684.05, being an amount equal to eighty per cent of the 
federal estate tax theretofore assessed against the Cover 
estate on account of the corpus of said trust and thereafter 
the Board of Tax Appeals, on January 10, 1930, allowed 
credit in the amount of such inheritance taxes so paid to 
the State of Virginia, namely, $26,684.05, and determined 
as an undischarged deficiency in federal estate tax against 
decedent’s estate the sum of $6,671.02, from which deter¬ 
mination this appeal was taken. 

THE TRUST DEEDS 

The Deed of Trust of Thomas Cover to the Safe De¬ 
posit and Trust Company of Baltimore dated January 17, 
1918, is as follows: (R. 11-12) 
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'^KNOW ALL MEN BY THESE PRESENTS: 

‘‘That I THOMAS COVER, of Winchesteri, Virginia, 
do, out of the love and affection which I bbar to my 
children and descendants and for the purpose jof provid¬ 
ing an income for them, herebv give, grant and assign 
unto the SAFE DEPOSIT AND TRUST CC|MPANY 
OF BALTIMORE, a body corporate of thp State of 
Maryland, the securities enumerated on the| Schedule 
hereto attached and made part hereof, to be heljd by it for 
the following uses and trust purposes, that is jto say: 

“To collect the income therefrom and aftler paying 
thereout all taxes and charges, including a comimission to 
the Trustee for all services under this deed of five per 
cent ) on the amount of income collected, |to pay the 
remainder of such income on December 1st, and 

every six months thereafter to my childrenj and the 
descendants of my deceased children living frojm time to 
time as said income is payable, such payments I to be per 
stirpes; provided, however, that any surviving wife or 
surviving husband of a deceased child of mine §hall, dur¬ 
ing her or his unmarried life, receive on the |first days 
of each June and December succeeding the deafh of such 
deceased child of mine one-third of one-eighth pi the net 
income from the Trust Estate, to be deducted i from the 
respective shares of the income of the descendants of such 
deceased children, if they shall leave descendiints, and, 
if not, then from the income of the Trust FNtate. The 
provision for the wives and husbands of myi children 
herein made shall be operative only if said \iu'ves and 
husbands shall actually have lived upon amicable and 
harmonious terms with my son or daughter, aS' the case 
may be, for at least one year immediately preceding the 
time of the death of my son or daughter, and the Trustee 
shall assume they have so lived together unlesb it shall 
receive notice to the contrary from me or any obe of my 
children. I 
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"The above Trust shall continue until the death of all 
my children and until the youngest grandchild of mine 
living at my death shall reach the age of twenty-one years, 
when it shall cease and the Trustee shall divide the prin¬ 
cipal of the Trust Estate among all of my descendants 
then living, per stirpes. 

“If at the termination of the Trust as above provided 
there shall then be living wives or husbands of any de¬ 
ceased children of mine, the Trustee shall retain out of 
the shares from which such wives or husbands shall have 
been receiving the income hereinbefore provided to be 
paid them, as much of the principal of such share as may 
be necessary to provide for such payments, and at their 
respective deaths or remarriages I direct said Trustee to 
divide the principal thus retained, amongst those en¬ 
titled to (as above provided) their personal representa¬ 
tives and assigns. 

“Power is hereby conferred upon said Trustee to vary 
the investments of the Trust Estate in such manner as it 
may deem desirable, except that during my life only with 
my approval, and for the convenient management of the 
Trust, it is authorized to have registered in its name in 
its sole capacity without defining thereon the Trusts, all 
registered securities. 

“All payments hereunder to my children and descend¬ 
ants or other distributees shall be made to them direct, 
into their own hands and not into the hands of another, 
whether claiming by their authority or otherwise, pro¬ 
vided, however, said Trustee may during the minority of 
any of my descendants apply their share of the income 
to their support and education. 

“I hereby reserve to myself the right, at any time or 
times during my life, to alter, change or modify the Trusts 
hereby created, without the right to withdraw any part 
of the principal; any such change, alteration or modifi¬ 
cation by me to be evidenced by a paper writing under 
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my hand and seal and lodged with said Trustee during 
my life-time. I 

“Witness my hand and seal this 17th day cjf January, 
A. D., nineteen hundred and eighteen. Executed in dup¬ 
licate. 


(Signed) THOMAS Cover (iSEAL) 
Witness: I 


Ruth Fletcher 


“Safe Deposit and Trust Company of Baltimore, 
hereby acknowledges receipt of the securities!named in 
the schedule annexed, and agrees to hold the same upon 
the Trusts above declared. 


Safe Deposit and Trust Co. of Baltimore 


By J. J. Helligan, I 

President/' 


The Deed of Alteration of Thomas Covdr to said 
Trust Company dated January 17, 1919, (R. 13-14) is as 

follows: i 

1 

“Know all Men by These Presents that; whereas, 
I, Thomas Cover, by my deed dated January 117, 1918, 
granted and assigned to the Safe Deposit and Trust Com¬ 
pany of Baltimore, under the trusts therein set Iforth the 
property therein mentioned (and by supplemerit thereto 
dated January 8, 1919, I added further property! thereto) 
which deed provides that the trust should continue until 
after the death of all of my children and until the 
youngest grand-child of mine surviving at rpy death 
should reach the age of 21 years and should th^n termi¬ 
nate, and under which deed 1 reserved to myself fhe right 
at any time or times during my life to alter, cljiange or 
modify the trusts thereby created, without the iright to 
withdraw any part of the principal, any such change, al¬ 
teration or modification to be evidenced by a paper writ- 
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ing under my hand and seal and lodged with said Trus¬ 
tee during my life. 

'‘Now, Therefore, in pursuance of the power of alter¬ 
ation so reserved bv me, I do hereby direct that the said 
_ ^ 

Safe Deposit and Trust Company of Baltimore, Trustee, 
shall at any time after January 1, 1925, pay to each of my 
grandchildren, Thomas Cover Barton, Lewis N. Barton 
Jr., and Joseph Marx Barton, Jr., upon his request in 
writing the sum of Ten Thousand Dollars (510,000) out 
of the principal of said estate, and 1 confer upon the said 
Trustee the power to sell such portions of the principal 
as may be necessary to make such payments. 

“And I further direct that after each of said three 
sums of Ten '^Thousand Dollars has been paid, the said 
Trustee shall semi-anually on June 1st and December 1st 
of each year and until the termination of the trust charge 
the grand-child receiving said sum, or collect from him, 
interest at the rate of per annum, the interest so 

charged or collected to be brought in and distributed 
with the other! income from the trust estate and should 
such grand-child, so receiving said principal sum of Ten 
Thousand Dollars, die before the termination of the 
trust, the said interest shall be so charged to or collected 
from the persons who under the terms of said deed shall 
be entitled to that share of the income now payable to 
him. 

“That upon the termination of the trusts such of said 
three sums of Ten Thousand Dollars each as shall have 
been paid to my said three grand-children shall be 
brought into the principal of said estate and in the divi¬ 
sion thereof charged against the shares of said grand¬ 
children respectively. If any of them who shall have re¬ 
ceived said sum of Ten Thousand Dollars be at that 
time deceased, then the sum so paid him shall be charged 
against the persons who shall under the terms of said 
deed be entitled to the share of the principal which would 
have been payable to such grand-child if then living. 
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‘Witness my Hand and Seal this 17th day of Janu¬ 
ary, nineteen hundred and nineteen. Executed in dup¬ 
licate. ^ 

(Signed) THOMAS COVER (SEAL) 

Witness: 

H. H. M. Lee | 

“The Safe Deposit and Trust Companyi of Balti¬ 
more acknowledges receipt from Thomas Cover, this 
17th day of January, nineteen hundred and nineteen, of 
the aforegoing Deed of Alteration. ! 

Safe Deposit and Trust Company of Baltimore 

By Jno. W. MarshIall 

I F. P.'' 

STATUTES INTOLVED 


“Sec. 301 (a) In lieu of the tax imposed by Title 
III of the Revenue Act of 1924, a tax equal to the 
sum of the following percentages of the value of the 
net estate (determined as provided in section 303) 
is hereby imposed upon the transfer of thel net estate 
of every decedent dying after the enactment of this 
act, whether a resident or non-resident of the United 
States:” 


(Then follow the rates.) | 

“(b) The tax imposed by this section! shall be 
credited with the amount of any estate, inheritance, 
legacy, or succession taxes actually paid tolany State 
or Territory or the District of Columbia, in respect 
of any property included in the gross estate. The 
credit allowed by this subdivision shall nbt exceed 
80 per centum of the tax imposed by this section, 
and shall include only such taxes as werq actually 
paid and credit therefor claimed within three years 
after the filing of the return required by section 
304.” I 
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‘‘Sec. 302. The value of the gross estate of the 
decedent shall be determined by including the value 
at the time of his death of all property, real or per¬ 
sonal, tangible or intangible, wherever situated— 

“(a) ******* 

“(b) * * * * * * * 

“(c) To the extent of any interest therein of 
which the decedent has at any time made a trans¬ 
fer, by trust or otherwise, in contemplation of or 
intended to take effect in possession or enjoyment 
at or after his death, except in case of a bona fide 
sale for an adequate and full consideration in money 
or money's worth. * * ” 

“(d) To the extent of any interest therein of 
which the decedent has at any time made a trans¬ 
fer, by trust or otherwise, where the enjoyment there¬ 
of was subject at the date of his death to any change 
through the exercise of a power, either by the de¬ 
cedent alone or in conjunction with any person, to 
alter, amend, or revoke, or where the decedent re¬ 
linquished any such power in contemplation of his 
death, except in case of a bona fide sale for an ade¬ 
quate and full consideration in money or money's 
worth. * * 

.4SSIGNMENTS OF ERROR 
The Board of Tax Appeals erred: 

(1) In holding and deciding that the corpus of said 
trust estate and the interest that had accrued thereon at 
the time of the death of the decedent, Thomas Cover, was 
and is part of the estate of said Thomas Cover, deceased, 
and that under and by virtue of subdivision (d) of section 
302 of the Revenue Act of 1926, the same should be in¬ 
cluded as part of the taxable estate of the said Thomas 
Cover, deceased. 


10 



I 

I 


I 

1 


(2) In determining that there was due as a deficiency 

in estate tax by the estate of Thomas Cover, deceased, the 
sum of $33,355.07, and that there was due to Ithe United 
States as an undischarged deficiency in said tax the sum 
of $6,671.02. I 

(3) In not holding that the corpus of said trust and 
accrued interest thereon were not a part of the estate of 
decedent, Thomas Cover, and that there was nO deficiency 
in estate tax due from said estate to the Unitec^ States. 


QUESTIONS OF LAW PRESENTED j 

1. Was the transfer of interest effected the trust 

created by Thomas Cover in 1918 and modified in 1919 
one “intended to take efifect in possession and enjoyment 
at or after death,” within the meaning of Section 302 
(c) of the Revenue Act of 1926. j 

2. Was such transfer of interest one where !the enjoy¬ 

ment thereof was subject at the date of settlor’s death to 
any change through the exercise of a power either by the 
decedent alone or in conjunction with any person, to 
alter, amend, or revoke, within the meaning (j)f Section 
302 (d) of the Revenue Act of 1926. I 

3. If either subdivision (c) or (d) of Section 302 be 

construed to embrace such transfer, is the act, so con¬ 
strued, constitutional. | 

ARGUMENT 

Before undertaking to consider the legal questions that 
we have stated as here involved, w’e deem it advisable to 
consider the character of trust that was created by Thomas 
Cover. For convenience of reference we have set out in 
full the trust deed of January 17, 1918, and the! Deed of 
Alteration of a year later. Supra pp. 5-8. 






The opening sentence of the original Deed of Trust 
discloses the purpose sought to be accomplished and the 
consideration therefor. The settlor recites that ''out of the 
love and affection ‘ivhich I bear to 7ny children and de¬ 
scendants and for the purpose of providing an income for 
them,” he conveys the scheduled securities in trust to the 
Safe Deposit and Trust Company of Baltimore. 

The trust is to continue until the death of his children 
and until his youngest grandchild living at his death shall 
have reached the age of twenty-one years. The income 
during the life of the trust is to be paid to his children 
then living and the descendants of anv deceased children 
per stirpes, with provision for payment of a third of an 
eighth of such income to any surviving husband or wife 
of a deceased child while he or she remains unmarried. 
At the termination of the trust, the corpus is to be divided 
among the settlor’s descendants per stirpes. 

Two reservations of control were made by the settlor, 
to-wit: 

1. The trustee might change the investment of the 
fund, but during the life of Mr. Cover only with the 
latter’s consent. 

2. The settlor provides: "1 hereby reserve to my¬ 
self the right at any time or times during my life to 
alter, change or modify the trusts hereby created 
veithout the right to v:ithdra\i' any pai't of the princi¬ 
pal; any such change, alteration or modification by 
me to be evidenced by paper ^^.i'riting under my hand 
and seal and lodged ^Li'ith said trustee during my life- 
time. 

The original fund was added to on January 8, 1919, and 
on January 17, 1919, the settlor authorized and directed 
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the trustee to loan to each of his grandsons Teri Thousand 
Dollars, on which loans interest was to be charged. No 
other alteration or modification was made in the trust. 

IT IS SUBMITTED THAT THE BENEFICIARIES Of| THE TRUST 
TOOK \TSTED RIGHTS SUBJECT ONLY TO BEING I>IVESTED TO 
THE EXTENT THAT THE POWER TO ALTER, CHANGii OR MODIFY 
RESERVED IN THE SETTLOR MIGHT BE EXERCISED.; 

I 

That these beneficiaries took vested interests we pre¬ 
sume will not be challenged. Certainly unddr Virginia 
law, as well as that declared by the Supremp Court of 
the United States, a power reserved does not prevent the 
vesting of an estate, nor create a contingent interest, but 
simply one that may be divested upon the happening of 
a subsequent event. | 

In Lentz v. Massie, 99 Va. 709, a testatjor devised 
property to a daughter, a married woman, for her life 
and at her death to such of her children as shle might in 
her discretion name as beneficiaries. The Court held 
that the children took vested rights subjected to be di¬ 
vested in the event the mother exercised the p(pwer given 
her in favor of certain of the children. | 

In Jones v. Clifton, 101 U. S. 225, the Supreme Court 
held certain conveyances of real estate in Louisville, 
Kentucky, from a husband to a wife with po[wer of re¬ 
vocation passed a vested interest to the wife aiid that the 
property could not be reached by a referee in l^ankruptcy 
for the benefit of the husband’s creditors. j 

THE EXTENT OF THE POWER RESERVED BY THE (SETTLOR TO 
ALTER, CHANGE OR MODIFY THE TRUSTS CRE.4TED. ' 

It is the contention of appellants that underj the deeds 
of trust executed by Cover, all beneficial interest in the 
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i 
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corpus of the trust estate passed from him forever; that 
the reservation of the right to alter, change or modify was 
for the benefit of the class in whose interest the trust was 
created, his children and their descendants, and in no 
sense for the benefit of Cover or his estate. 

The Board of Tax Appeals, however, in construing 
the Deed of Trust, held that Cover had complete 
control over the distribution of the trust property up to 
the moment of his death, except that he could not with¬ 
draw the principal. In the Board’s opinion, it is said: 

“He could have directed that one beneficiary be 
substituted for another, that the trust property be dis¬ 
tributed among new beneficiaries, that the income be 
paid to himself, or that it should accumulate. These 
are by no means the least substantial of the legal inci¬ 
dents of ownership.” (R. 26). 

With this conclusion of the Board we take issue. 

Such a construction of the power reserved by the settlor 
is possible only by ignoring the declared purpose of the 
settlor in creating the trust, and such purpose, as in the 
case of a will, is the lode star by which a court must be 
guided in interpreting the language of the trust deed. 

The Board declares that it sees nothing in the trust deed 
to warrant the conclusion that the settlor had parted with 
all beneficial interest in the trust property. 

In answer we submit: 

(a) The sole purpose of creating the trust was to make 
provision for an income for settlor’s children and their 
descendants during the life of the trust. 

In the opening sentence of the original trust deed the 
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settlor declared the purpose of the instrument tp be to pro¬ 
vide an income for his children and their descendants. 
The first paragraph declares: I 

“That I, Thomas Cover of Winchester^ Virginia, 
do, out of the love and affection which I pear to my 
children and descendants, and for the purpose of 
providing an income for them, hereby give,’’ etc. 


The settlor, after this recital, then makes detailed provi¬ 
sion to that end by providing how the net inconiie shall be 
paid to his children and their descendants duripg the life 
of the trust, and that this primary purpose n^ay not be 
thwarted the deed contains a spendthrift clause,! requiring 
the payment of the income into the hands of t^e various 
distributees, save only that as to minors the trujstee is au¬ 
thorized during their minority to use their share of the 
income for their support and education. | 

Disregarding this purpose, the Board find^ that the 
settlor’s reservation of the right to alter, change dr modify, 
is to be so construed as to reserve to the settlor! the right 
by modification to provide for the payment of the income 
to himself during the settlor’s lifetime. (R. 26^ 

We submit that such a conclusion is totally unwar¬ 


ranted, for can it be argued that a settlor would create a 
fund for the express purpose of providing an iricome for 
his children, make elaborate detailed provision for the 
periodic distribution of income to them in person, forbid 
himself the right to revoke the trust or to withdraw any of 
the principal, and yet reserve the right to defeit during 
his lifetime the very end sought, by appropriating for 
his own use and benefit the income arising from the fund. 


Such a construction, we believe, would be not 


only un- 



reasonable, but whimsical and capricious in the extreme. 

It would be to interpret the words “alter, change or 
modify” as being synonymous with the word “revoke,” 
for a change whereby the settlor recovered for his own 
use the income during his lifetime would be pro tanto a 
revocation of the trust which he had made. 

(b) The actual exercise of the right to alter, change or 
modify by the settlor was a modification solely for the 
benefit of certain of the beneficiaries of the original trust. 

In the Deed of Alteration of January 17, 1919, (R. 
13-14) Cover provides that at any time after January 
1, 1925, upon request of any one of three named grandsons, 
the trustee shall make such grandson a loan of $10,000, 
upon which he shall be charged interest at four and one- 
half per cent, 

“The interest so charged or collected to be brought 
in and distributed with the other income from the 
trust estate. And should such grandchild so receiv¬ 
ing such principal sum of $10,000 die before the 
termination of the trust, the said interest shall be so 
charged to or collected from the persons ^ho, under 
the terms df said trust deeds, shall be entitled to that 
share of the income nonjo payable to him” (R. 14.) 
(italics ours.) 

This requirement clearly shows a continuing purpose 
on the part of the settlor, “to provide for an income for 
his children and their descendants,” and we repeat that 
this purpose of the settlor thus again emphasized, must 
be the rule by which all rights and powers under the 
trust deed are to be tested and measured. 

(c) The reservation in the settlor of the right to alter, 
change or modify, with the express exclusion of the right 
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to withdraw the principal, not only limits the powers re¬ 
served to the extent of the express denial of I a right to 
revoke the trust by withdrawing the principal, but of 
necessity limits such alterations, changes orj modifica¬ 
tions to those intended solely to carry out the primary 
purpose of the settlor in providing for his ch^dren and 
their descendants. 

I 

If the settlor had desired to have the right it any time 
during his lifetime to so alter, change or rnodify the 
trust as to make himself or his estate the benfeficiary of 
such alteration or modification, there would have been 
no reason or purpose in denying himself, by e^ipress pro¬ 
vision, the right to revoke the trust. Any change in the 
trust for the benefit of himself or his estate \Vould, in a 
true sense, be to that extent a revocation of thej trust, and 
in our judgment, any alteration, change or i modifica¬ 
tion which operated to divest one or all of hife children 
or their descendants for the benefit of a stranger would 
equally of necessity and to that extent be a revocation. 

This trust was made by the settlor eight yfears prior 
to his death and there is no evidence of any |character 
in the record, nor has there been the slightest Suggestion 
on the part of the Government or anyone elsej that Mr. 
Cover, in making the trust, had in view the avdidance of 
any estate tax that might otherwise have to be p^id by his 
estate upon his death. I 

The record discloses that Mr. Cover was a mab of large 
wealth and that the estate passing under his will jwas many 
times the value of the corpus of the trust he had created. 
It must be accepted, therefore, that the wording of the 
trust deed was not with the thought of keeping during his 
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life a beneficial interest in the corpus of the trust, and yet 
placing it in such form as to free the Corpus from any 
estate tax. 

The power reserved by Cover was reserved solely in 
order that his children and their descendants might have 
the benefit of his judgment during his life as to how their 
interests might best be safeguarded. 

There is not a line in the original Deed of Trust or in 
the Deed of Alteration that would indicate that Cover re¬ 
served to himself any beneficial interest in the corpus of 
the trust during his lifetime or that he reserved any right 
by appointment to benefit his estate. He could not by 
any act of his subject the trust fund to the payment of his 
debts during his life, nor make it answerable to his 
creditors after his death. 

(d) A careful reading of the trust deeds discloses that 
the settlor, with apparent care, uses the word ‘‘trust” in 
speaking of the purpose and intent that actuated him in 
transferring to a trustee the corpus of the trust estate, 
but in the paragraph reserving in him the right to alter, 
change or modify, the word used is the plural ‘‘trusts”; 
and again, when in the exercise of such power by Deed of 
Alteration he makes provision for an advancement of in¬ 
come to certain of his grandsons, reference is made to 
“trusts,” and not to the trust. 

If any significance is to be drawn from this use of the 
singular and plural—and it is not to be overlooked that 
the language of both trust deeds bear evidence of careful 
and skillful draftsmanship—is it not that the trust as such, 
whereby he carried out his sole purpose of providing for 
his children and their descendants, was an irrevocable 
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act by which the settlor forever parted with any| beneficial 
interest in the corpus of the trust, but that minjor matters 
affecting each trust for each beneficiary might be subject, 
in the interest of the primary purpose of providing for 
his descendants, to alteration, change or modification. 

In other words, the right reserved to alter, phange or 
modify was intended to apply to the interest of each in¬ 
dividual child or descendant and did not relkte to the 
operation of the trust as a ^uehole, concerning which the 
power of withdrawing any part of the principal! had been 
expressly denied the settlor, and, as we believje equally 
clear, the power to alter, change or modify in! any par¬ 
ticular the declared purpose of the trust, or to shorten the 
period of the trust, or to extend its benefits to kny bene¬ 
ficiaries other than those within the class namjed in the 
trust deed, to-wit, his children or their descendants. 

j 

The Court will observe that in the original! Deed of 
Trust, after declaring the settlor’s purpose in making it 
and designating the trustee, detailed provision is made 
for the distribution of the income among thb settlor’s 
children and grandchildren, including the wive^ and hus¬ 
bands of deceased children. A limitation of time in 
which the trust is to continue is made and a provision as 
to the distribution of the corpus at the termination of the 
trust period. 

So far the settlor has spoken of the trust, bpt in the 
next paragraph, in conferring upon the trustee the power 
to have registered in its name in its sole capacity the se¬ 
curities comprising the trust estate, the trustee ik author¬ 
ized so to do, “without defining thereon the trusts (R. 
12) and in the reservation clause of the deed the settlor 
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uses the expression, ''the trusts hereby created.” Again, 
in the Deed of Alteration the settlor refers to the trusts 
created under the original deed and the power reserved 
to himself to alter, change or modify the trusts so created. 
(R. 13.) 

Does not this deed of alteration serve to further empha¬ 
size the fact that the corpus of the trust had passed from 
the settlor absolutely without any right whatever to again 
repossess any beneficial interest in it, but that details of 
administration of the trusts for particular beneficiaries 
were subject to such modification as might lie avithin the 
scope of the original intent expressed by the settlor when 
the property was placed in trust. 

(e) The right id alter, change or modify the trusts 
must be construed as being limited to the right only to 
make changes within the class originally named as the 
beneficiary. 

The power reserved by Cover, in our judgment, was 
not nearly so broad as that which would arise under a 
general power of appointment, but was similar in its 
limitation to powers of appointment such as that discussed 
in the case of Rhett and Wife v. Mason^s Executors, et aL, 
59 Grattan, 541. 

In that case the testator had authorized his wife 

“during her widowhood by deed or will to dis¬ 
pose of all or any part of my estate to our children, 
or any of them, at such times and in such proportions 
as she may think just and prudent.” 

The Court held, p. 570: 

“That the power of appointment given by the tes¬ 
tator to his wife during her widowhood by the third 
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clause of his will is subject only to this limitation, as 
to the objects in whose favor it may be made; that 
it must be made in favor of one or more bf the chil¬ 
dren of the testator or of the descendants of any of 
them who may die before her, and that it extends over 
the whole of his estate and every part of it.” 

The avowed purpose of the settlor in the instant case 
in creating the trusts for the benefit of his c 
their descendants, we believe, is as clearly a 
upon the power of appointment which the Settlor had 
under the reservation of a right to alter, changelor modify 


hildren or 
limitation 


as that which was contained in the will construed in the 
case above quoted. i 

(f) The power reserved by the settlor could only be 
exercised by deed and could not be exercised by will. It 
was in no sense testamentary, which would in4icate that 
the settlor did not consider the corpus of the trust estate 
as forming any part of his estate. I 

For the foregoing reasons we feel that the conjclusion of 
the Board of Tax Appeals was unwarranted and we sub¬ 
mit that the legal effect of the trust created by Cover was 

(1) That the beneficiaries of the trust tpok vested 

rights subject only to being divested to the extent 
that power to alter, change or modify reserved in the 
settlor might be exercised. j 

(2) All beneficial interest passed out of the 
settlor forever. 


(3) The power of the settlor to alter, change or 

modify the trust was limited to the right only to make 
changes among the beneficiaries within the class 
originally named. ! 

(4) The power could only be exercised! by deed 

and could not be exercised by will. j 


I 

I 

I 
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We come then to consider the legal questions stated. 

I 

WAS THK TRANSFER OF INTEREST EFFEKTEI) BY THE 
COVER TRl’ST ONE INTENDED TO TAKE EFFECT IN POSSESSION 
OR ENJOYMENT AT OR AFTER DEATH WITHIN THE MEANING 
OF SECTION .302 (C) OF THE REVENT E ACT OF 1926? 

It is stipulated that the transfer was not made in con¬ 
templation of death. (R. 17.) Was it “intended to take 
effect in possession or enjoyment at or after death,” in the 
legal meaning of that phrase? 

In answering this question, we do so without regard to 
any question arising from the reservations made by the 
settlor in the deed of trust, as what we shall have to say 
under paragraph (d) of Section 302 will equally apply 
as to paragraph (c), if (c), notwithstanding the e.xpress 
words of (d) dealing with reserved powers, is to be con¬ 
sidered as applying to them, as in the absence of a para¬ 
graph such as (d) similar language under the Revenue 
Act of 1921 was so construed. 

It will be noted that the appellee in his deficiency let¬ 
ter did not place his ruling on the provisions of paragraph 
(c) and the General Counsel of the appellee in the stipu¬ 
lation entered into agreed that it was not applicable. 
(R. 17.) This stipulation we do not doubt was meant to 
be simply on the basis that assuming a completed gift the 
possession and enjoyment was not one “intended to take 
effect at or after death,” within the contemplation of the 
statute. 

Without undertaking to stress the stipulation entered 
into by the Government other than as expressly excluding 
any question of the transfer being made in contemplation 
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of death, we submit that the decision in Reinecke v. Trust 
Company, 278 U. S. 347, settles once and for iall the mat¬ 
ter. The Court in that case, construing identical langu¬ 
age of the 1921 Act, says: | 

“But the question much pressed upon jus remains, 
whether, the donor having parted both with the 
possession and his entire beneficial inte^rest in the 
property when the trust was created, the rnere passing 
of possession or enjoy7nent of the trust fuhd from the 
life tenants to the remainderynen after th^e testator s 
death, as directed, and after the enactrtient of the 
statute, is included u'ithin its taxing \ provision. 
(Italics our.) That question, not necessarily in¬ 
volved, was left unanswered in Shukert v\ Allen, 273 
U. S. 545. There the gift of a remainder interest, 
having been made without reference to fhe donor’s 
death, although it did in fact vest in pos^ssion and 
enjoyment after his death, was held not tolbe a trans¬ 
fer intended to take effect in possession or!enjoyment 
at or after the donor’s death, and for that;reason not 
to be subject to the tax. But here the gift was in¬ 
tended to so take effect, although the transfer which 
effected it preceded the death of the settlor and was 
itself not subject to the tax unless made so by the cir¬ 
cumstances that the possession or enjoymenlt passed as 
indicated. I 

j 

“In its plan and scope the tax is one ipiposed on 
transfers at death or made in contemplation of death 
and is measured by the value at death of the interest 
which is transferred. Cf. Y. M. C. A. v. fDavis, 264 
U. S. 47, 50; Edvoards v. Slocum, 264 U.iS. 61, 62; 
N. Y. Trust Co. V. Eisner, 256 U. S. 345, 349. It 
is not a gift tax, and the tax on gifts once imposed by 
the Revenue Act of 1924, c. 234, 43 Stat. 313, has 
been repealed, 44 Stat. 126. One may fj-eely give 





his property to another by absolute gift without sub¬ 
jecting himself or his estate to a tax, but we are asked 
to say that this statute means that he may not make 
a gift inter vivos, equally absolute and complete, 
without subjecting it to a tax if the gift takes the 
form of a life estate in one with remainder over to 
another at or after the donor’s death. It would re¬ 
quire plain and compelling language to justify so 
incongruous a result and we think it is wanting in 
the present statute. 

“It is of significance, although not conclusive, that 
the only section imposing the tax. Section 401, does 
so on the net estate of decedents, and that the mis¬ 
cellaneous items of property required by Section 
402 to be brought into the gross estate for the pur¬ 
pose of computing the tax, unless the present re¬ 
mainders be an exception, are either property trans¬ 
ferred in contemplation of death or property passing 
out of control, possession or enjoyment of the de¬ 
cedent at his death. They are property held by the 
decedent in joint tenancy or by the entirety, property 
of another subject to the decedent’s power of ap¬ 
pointment, and insurance policies effected by the de¬ 
cedent on his own life, payable to his estate or to 
others at his death. The two sections, read together, 
indicate no purpose to tax completed gifts made by 
the donor in his lifetime not in contemplation of 
death, w’here he has retained no such control, pos¬ 
session or enjoyment. In the light of the general 
purpose of the statute and the language of Section 
401 explicitly imposing the tax on net estates of de¬ 
cedents, we think it at least doubtful whether the 
trusts or interests in a trust intended to be reached 
by the phrase in Section 402 (c) ‘to take effect in 
possession or enjoyment at or after his death,’ in¬ 
clude any others than those passing from the pos- 
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session, enjoyment or control of the donor at his 
death and so taxable as transfers at d^ath under 
Section 401. That doubt must be resolved in favor 
of the taxpayer. Gould v. Gould, 245 jU. S. 151, 
153; United States v. Merriam, 263 U. S. 179, 187. 
Doubts of the constitutionality of the statute, if con¬ 
strued as contended by the government, | would re¬ 
quire us to adopt the construction, at lelast reason¬ 
ably possible here, which would uphold the act.” 

See also May v. Heiner, 281 U. S. 238. | 

The fact that the Cover trust, like each df the five 
trusts in the Reinecke case, was one under iwhich the 
corpus could not be distributed until after the dieath of the 
settlor, does not serve to bring it within the provisions of 
paragraph (c) of Section 302 of the 1926 law.l The two 
laws in this regard are identical. I 

i 

II I 

\V.\S SUCH TKANSFKK OF INTEREST HERE INVOLVED ONE 
WHERE “THE ENJOYMENT THEREOF WAS SI EJECT AT THE DATE 
OF SETTU)R’S DEATH TO ANY CHANOE THROl'GH THE EXERCISE 
OF A POWER EITHER RY THE SETTIJ)R ALONE OR IN CONJUNC¬ 
TION WITH ANY PERSON. TO ALTER. / >H AN(i ft OR REVOKE/’/ 
WITHIN THE MEANING OF SECTION H02 (D) OF THlp REVENUE 
ACT OF 1926? | 

i 

In construing the language of paragraph (d) of Section 
302, there must be borne in mind the character of tax 

i 

that is being imposed. ! 

“The statute in terms taxes transfers, '^ike pro¬ 

visions in earlier acts have been generally lupheld as 
imposing a tax on the privilege of transferring the 
property of a decedent at death measured by the 
value of the interest transferred or which ceases at 
death.” I 
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This statement, taken from the very recent case of 
Chase Nat’l Bank v. United States, 278 U. S. 334, while 
there applied to the estate tax law of 1921 is equally ap¬ 
plicable to the Revenue Law of 1926, the one here in 
question. 

The law as an excise tax is one on the privilege of 
transfer of an interest of a decedent at death or of an 
interest of a decedent which ceases at death. In either 
case it is a beneficial interest of the decedent that is trans¬ 
ferred or ceases. This is made plain in the two cases de¬ 
cided on January 2, 1929, and to which reference has 
been made—the Chase Nat’l Bank case and the Reinecke 
case. 

Those cases dispose of the contention that because a 
transfer not testamentary in character has resulted in 
giving the transferee a vested and not a contingent interest, 
there can be nothing upon which an estate tax can rest 
by pointing out that the test is not the character of title 
a beneficiary takes, but the absoluteness and completeness 
of the transfer by the decedent of all his beneficial interest. 
But they clearly indicate also that it is either the privilege 
of a transfer from the decedent at death to a beneficiary or 
of a transfer made absolute by the termination at death of 
a pou'er in the decedent to recover from a beneficiary an 
interest theretofore transferred, that the excise must rest 
on. 

An examination of these cases will, we think, justify 
the statement just made. 

In the Chase National Bank case, the Court held as 
part of the gross estate of the decedent, under Sections 
401 and 402 (f) of the 1921 law, the proceeds of certain 
insurance policies on the decedent’s life, payable to named 
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beneficiaries, but where, by the terms of the policies, the 
decedent had a complete right during his life tQ surrender 
and cancel the policies for their cash surrender value to 
pledge them, to change the named beneficialries, or if 
desired to make his estate the beneficiary. The ^ourt said: 

‘Tt is true, as emphasized by plaintiffs, that the 
interest of the beneficiaries in the insurance policies 
effected by decedent ‘vested’ in them before his death 
and that the proceeds of the policies ca^e to the 
beneficiaries not directly from the decedent but from 
the insurer. But until the moment of deajth the de¬ 
cedent retained a legal interest in the policies which 
gave him the power of disposition of thern and their 
proceeds as completely as if he were himself the 
beneficiary of them. The precise question! presented 
is whether the termination at death of that power 
and the consequent passing to the designated bene¬ 
ficiaries of all rights under the policies freed of the 
possibility of its exercise may be the legitimate sub¬ 
ject of a transfer tax, as is true of the termination by 
death of any of the other legal incidents ol property 
through which its use or economic enjoyijnent may 
be controlled. | 

“A power in the decedent to surrender ajnd cancel 
the policies, to pledge them as security for iloans and 
the power to dispose of them and their proceeds for 
his own benefit during his life which subjects them to 
the control of a bankruptcy court for the benefit of 
his creditors, Cohen v. Samuels, 245 U. S. SO (see 
Burlingham v, Crouse, 228 U. S. 459), and which 
may, under local law applicable to the parities here, 
subject them in part to the payment of his debts, 
N. Y. Domestic Relations Law c. 14, Con$ol. Laws 
section 52; Kittel v. Domeyer, 175 N. | Y. 205; 
Guardian Trust Co. v. Straus, 139 App. Div. 884, 
afif’d 201 N. Y. 546, is by no means the least sub- 


l 

i 


27 


stantial of the legal incidents of ownership, and its 
termination at his death so as to free the beneficiaries 
of the policy from the possibility of its exercise would 
seem to be no less a transfer within the reach of the 
taxing power than a transfer effected in other ways 
through death. 

“In Saltonstall v. Saltonstall, 27b U. S. 260, a tax 
had been imposed by state statute on the succession to 
a remainder interest which had vested under a trust 
created before the enactment of the taxing act. It 
was objected that the tax was void as retroactive and 
hence in conflict with the Fourteenth Amendment of 
the Federal Constitution under the ruling in Nichols 
V. Coolidge, supra, later applied in Untermyer v. 
Anderson, 276 U. S. 440. But by the provisions of 
the trust indenture a power of disposition of the 
remainder had been reserved to the settlor to be ex¬ 
ercised by him at any time during his life, with the 
concurrence of one trustee, and we held that the free¬ 
ing of the remainder of the possibility of the exercise 
of that power, through its termination by the death 
of the settlor, effected a transfer which was the ap¬ 
propriate subject of a succession tax and that the tax 
was not retroactive since the termination of the power 
which was prerequisite to the complete succession did 
not occur until after the enactment of the statute. The 
Court said (p. 271) : 

“ ‘So long as the privilege of succession has not 
been fully exercised it may be reached by the tax. 
See Cahen r. Breuster, 203 U. S. 543; Orr v. Gil- 
man, 183 U. S. 278; Chattier v. Kelsey, supra; Mof- 
fitt V. Kelly, supra; Nickel v. Cole, supra. And in 
determining whether it has been so exercised tech¬ 
nical distinctions between vested remainders and 
other interests are of little avail, for the shifting of 
the economic benefits and burdens of property, which 
is the subject of a succession tax, may even in the 
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case of a vested remainder be restricted or Suspended 
by other legal devices. A pov^er of appointment re¬ 
served by the donor leaves the transfer, is to him, 
incomplete and subject to tax. Bullen v. Wisconsin, 
240 U. S. 625. The beneficiary’s acquisitjon of the 
property is equally incomplete whether thej power be 
reserved to the donor or another.’ 

1 

“That, it is true, was said of a succession tax, and 
we are here concerned with a transfer tax. I The dis¬ 
tinction was there important for it was at least doubt¬ 
ful whether upon the death of the settlor ^here was 
any such termination, as to him, of a pow^r of con¬ 
trol over the remainder such as would haveibeen sub¬ 
ject to a tax levied exclusively on transfers,! since the 
power w^as not vested in him alone, but in; him and 
another. See Reinecke v. Northern Trust Gompany, 
decided this day, post, p. 339. But we think that 
the rule applied in Saltonstall v. Saltonstdll, supra, 
to a succession tax is equally applicable to i transfer 
tax where, as here, the power of disposition is re¬ 
served exclusively to the transferor for his d^n bene¬ 
fit. Such an outstanding power residing e.yclusively 
in a donor to recall a gift after it is made \s a limi¬ 
tation on the gift which makes it incomplete! as to the 
donor as well as to the donee, and we think that the 
termination of such a power at death may also be 
the appropriate subject of a tax upon translfers.” 

In the Reinecke case the Court held as to two trusts 
made in 1903 and 1910 that since there was a power of 
revocation upon the exercise of which the trusted was re¬ 
quired to return the corpus of the trust to the settlor, the 
transfer though made prior to the enactment of| the sta¬ 
tute was not complete until death. The Court sMd: 

“As to the two trusts, it is argued that since they 
were created long before the passage of any statute 
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imposing an estate tax the taxing statute if applied 
to them is unconstitutional and void, because retro¬ 
active, within the ruling of Nichols v. Coolidge, 274 

U. S. 531. In that case it was held that the pro¬ 
visions of the similar Section 402 of the 1918 Act, 40 
Stat. 1097y making it applicable to trusts created be¬ 
fore the passage of the act was in conflict with the 
Fifth Amendment of the federal Constitution and 
void, as respects transfers completed before any such 
statute was enacted. But in Chase National Bank v. 
United States, decided this day, ante, p. 327, the de¬ 
cision is rested on the ground, earlier suggested with 
respect to the Fourteenth Amendment in Saltonstall 

V. Saltonstall, 276 U. S. 260, 271, that a transfer 
made subject to a power of revocation in the trans¬ 
feror, terminable at his death, is not complete until 
his death. Hence Sec. 402, as applied to the present 
transfers, is not retroactive, since his death followed 
the passage of the statute. For that reason, stated 
more at length in our opinion in Chase National 
Bank V. United States, supra, we hold that the tax 
was rightly imposed on the transfers of the corpus 
of the two trusts and as to them the judgment of the 
court of appeals should be reversed.” 

As to the five trusts in which a power was reserved to 
alter, change or modify the trust to be exercised by the 
settlor with one or more beneficiaries, the Court held the 
statute inapplicable because no power rested in him alone 
whereby he might by its exercise recover any beneficial 
interest for himself. The Court said: 

“If it be assumed that the power to modify the trust 
was broad enough to authorize disposition of the trust 
property among new beneficiaries or to revoke the 
trusts, still it was not one vested in the settlor alone, as 
were the reserved powers in the case of the two trusts. 
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He could not efifect any change in the benefijcial inter¬ 
est in the trusts without the consent, in the case of 

• I 

four of the trusts, of the person entitled to that inter¬ 
est, and in the case of one trust without the consent of 
a majority of those so entitled. Since the! power to 
revoke or alter was dependent on the consent of the 
one entitled to the beneficial, and consequently ad¬ 
verse, interest, the trust, for all practical Ipurposes, 
had passed as completely from any control by dece¬ 
dent which might inure to his own benefit! as if the 
gift had been absolute. 

“Nor did the reserved powers of management of 
the trusts save to decedent any control lover the 
economic benefits or the enjoyment of the broperty. 
He would equally have reserved all these powers and 
others had he made himself the trustee, but the trans¬ 
fer would not for that reason have been incomplete. 
The shifting of the economic interest in jthe trust 
property which was the subject of the tax jwas thus 
complete as soon as the trust was made. His power 
to recall the property and of control over it for his 
own benefit then ceased and as the trusts |vere not 
made in contemplation of death, the reserved powers 
do not serve to distinguish them from any dther gift 
inter vivos not subject to the tax.” (Italics',ours.) 

It is plain, therefore, as to trusts created pribr to the 
passage of the law, that the power must not only be one 
residing in the settlor alone, but it must be one twhereby 
the transfer may be revoked, and the settlor repossessed 

I 

with the interest he had parted with. If we are correct in 
our interpretation of these cases it necessarily follbws that 
the words of the paragraph, alter,/Gbang»or revoke, must / 
be read as if they were in the conjunctive andinot the 
disjunctive. 




Paragraph (d) as written is ambiguous. It speaks of 
“any interest * * * ^ where the enjoyment thereof 

was subject at the date of his death to any change through 
the exercise of a power,” etc. The words “any change” 
could be construed as referring to a change however 
slight, but it is perfectly manifest that it was not the inten¬ 
tion of Congress in enacting this provision to embrace 
transfers absolute in fact simply because there had been 
reserved by the transferor a power to make some slight 
change in the instrument of transfer. The transfers that 
were intended to be embraced by the language were those 
where the enjoyment was subject at the date of the trans¬ 
feror’s death to the exercise of an unlimited power to 
make any change, even to that of revocation. It was in¬ 
tended to apply only where the power reserved was 
equivalent to a general po^jcer of disposition. The Act, 
by subdivison (f), makes provision for the taxing as part 
of a decedent’s estate property passing under a general 
power of appointment, and it was to reach like interests 
of a decedent under reserved powers that this section was 
enacted. Properly construed, paragraph (d) does not 
apply to the Cover trust. 

It is true that the power to alter, change or modify is 
reserved by the settlor in himself alone, but as we have 
pointed out, he expressly disclaimed the right to revoke; 
he parted forever with all beneficial interest he had 
possessed. He could only jointly with the trustee control 
the investments. He could never receive the income or 
any part of the principal of the trust. He might transfer 
from one beneficiary to another within the class of his 
descendants; he could not transfer from a beneficiary to 
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himself. As to his interest, the gift 'was absolute,. It may 
be under an inheritance tax law that the privilege of suc¬ 
cession had not been fully exercised, the gift hiay have 
been incomplete as to the donees, but it 'was npt incom¬ 
plete as to the donor. I 

The case of Farmers Loan Of Trust Co. v. Bo'wers, 29 

i 

F. (2d) 14, fully supports the position we hajve taken. 
In that case it is true the Court, in considering the appli¬ 
cability of Section 402 (c) of the 1918 Revenue Law, was 
concerned with a trust where the power reserved to modi¬ 
fy or revoke was to be exercised jointly with ttic trustee. 
But in analyzing its provisions, the Court clearlyiindicates 
that it is only a power to repossess by revocatior^ that the 
law can deal with and that the exercise of a power to 
modify by changing within a class the beneficiaries, was 
not a transfer of the decedent’s property. The jCourt at 

page 17 says: I 

. i 

‘‘The August, 1919, modification provided that the 
principal, at the time of his death, should remain in 
trust for such grandchildren as were under age until 
their majority to the extent of their interest therein, 
and should then be distributed among them. The 
modifications made by this instrument did nqt change 
the fact that the trust had been created on May 25, 
1916, and that the transfer had occurred then, and 
nothing that he could do thereafter 'would \ alter or 
change that transaction or that trust, unle^\s he re¬ 
voked in toto the trust instrument and subsequently 
created a ne'W' and different trust. (Italics ours.) 
The modification gave to some of the original re¬ 
maindermen larger proportions than that yested in 
them on May 25, 1916, and took away from dthers of 
the original remaindermen portions vested jn them 
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at that time. However, all such changes in the rights 
of remaindermen were made within the group origi¬ 
nally fixed, and no persons outside that group profited 
thereby.” 

And again: 

“If the settlor had completely revoked the trust, 
repossessed himself of the property, and made a new 
settlement, he would have made a transfer or created 
a trust within the meaning of section 402 (c) but by 
the 1919 modification he changed the interest of his 
issue; he did not transfer his property. Section 402 
(c) refers to the extent of 'any interest! and this re¬ 
fers to an interest of the decedent. (Italics ours.) 
United States r. Field. 255 U. S. 264, 41 S. Ct. 256, 
65 L. Kd. 617, 18 A. L. R. 1461.” 

The Board of Tax Appeals, in the elaborate and well- 
reasoned opinion in McCormick, et al., Executors v. Com¬ 
missioner, etc., 13 B. T. A. 423, also sustains our position. 
The Board, after stating that since the decision by the 
Supreme Court in the Coolidge case they had held that 
gifts or transfers made prior to the Act under which the 
decedent died, could not be included in the gross estate, 
said: 

“Except for an ingenious argument of the respon¬ 
dent we might well hold with our prior decisions 
which we'deem in accord with Nichols v. Coolidge, 
supra, and hold that a trust created in 1918 is not to 
be included in the gross estate of a decedent dying 
under thciAct of 1921. The respondent's argument, 
however, compels us to consider whether or not the 
retroactive feature condemned by the Supreme Court 
is present.! The argument is based upon the decision 
of the Supreme Court of Illinois in People v. Mc¬ 
Cormick, 327 Ill. 547; 158 N. E. 861, construing this 
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trust instrument. The holding of the Supreme Court 
of Illinois, briefly stated, is that the beneficial inter¬ 
est in the property covered by the trust (i:reated bv 
M rs. McCormick on July 27, 1918, did riot vest in 
her children at that time. It is argued, because the 
property did not vest in the children at thp time the 
trust was created, that the transfer must necessarily 
have been as of the date of her death and that, there¬ 
fore, the application of the act can not be jsaid to be 
retroactive. There is a fatal flaw in this largument 
in that the Supreme Court of Illinois did riot decide 
that .Mrs. McCormick did not divest //er.|e// of all 
interest in the property but merely decidei^ that the 
property did not vest in her children untifafter her 
death. The latter holding is of no assistance in deter¬ 
mining the question which we have beforejus. The 
Supreme Court of Illinois was considering the ques¬ 
tion from the standpoint of the Illinois inheritance 
ta.\, which differs from the Federal ta.\ in j that it is 
a ta.\ upon the right to receive, whereas th(p Federal 
estate ta.x is upon the right to transmit. We |still have 
the question‘did Mrs. .\lcCormick, by the irfstrument 
of July 27, 1918, part with the possessiori and en¬ 
joyment of the property included in the trust.^” 
(Italics ours.) I 

The Board answered affirmatively the question asked, 
and this notwithstanding the provision in the McCormick 
trust whereby Mrs. McCormick reserved the ri^ht to be 
paid a portion of the income of the trust should her 
income fall below $250,000 in any year, and although the 
trustee had the right to accept the statements |of Mrs. 
McCormick as to her income. The McCormick trust 
also had a provision whereby in the event Mrs. iMcCor- 
mick survived the beneficiaries, the trust would termi¬ 
nate and she would take the trust property. | 
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The Cover trust reserved no such powers to the settlor. 
It was made in 1918, eight years prior to the enactment 
of the 1926 law and not in contemplation of death. It 
was an absolute convevance of all interest of the settlor. 
Neither paragraph (c) nor (d), properly construed, em¬ 
braces such a transfer. 

Ill 

IF HITHER SIRDIVISION (V) OK (D) OF SECTION 302 BE 
CONSTKl ED TO EMBRACE Sl’CH A TRANSFER, IS THE .ACT, SO 
(ONSTKI EI). ( ONSTITl TIONAL? 

The argument under the second point clearly indicates 
that such a construction of either or both of these para¬ 
graphs would make them unconstitutional. 

W^e are not called upon to express an opinion as to the 
constitutionality of these paragraphs so construed as to 
embrace trusts made since the enactment of the lau\ where 
settlors reserve a power to alter or change or modify, 
without any power to revoke. 

I f the Cover transfer was one where in 1918 there passed 
irrevocably from the settlor all his interest in the corpus 
of the trust property, then under the decision in Nichols 
V. Coolidge, 274 U. S. 531, the 1926 Act construed to em¬ 
brace such transfer is unconstitutional. Even though the 
transfer be considered as one intended to take effect in 
possession or enjoyment at or after decedent’s death, which 
we have undertaken to show is an unwarrantable con¬ 
clusion, yet as it was made prior to the passage of the 
1926 law, the only law applicable {Estate of Harris. 
5 B. T. A. 4U43), the trust property may not be included 
in the decedent's gross estate. We have paraphrased 
substantially the closing sentence but one in the Coolidge 
case, which is as follows: 
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“And we must conclude that Section 402 (c) of 
the statute here under consideration, in soi far as it 
requires that there shall be included in pe gross 
estate the value of property transferred by a|decedent 
prior to its passage merely because the conveyance 
was intended to take effect in possession or ehjoyment 
at or after his death, is arbitrary, capricious, and 
amounts to confiscation.” 

i 

Since the decision in the Coolidge case, one feels hardly 
warranted in quoting from earlier decisions of inferior 
courts to the same effect, and we content ourselves with 
merely referring to one. j 

In Fre^do v. Bowers, 12 Fed. (2d), 625, the same Section 
402 (c) of the 1921 law was held unconstitutional as 
applied to the Nash trusts under which the decedent Nash 
received the income for life, with remainders o\ier to his 
son and daughter. This trust had been createdlin 1910, 
and decedent had died in 1922. A writ of certicjrari was 
granted (275 U. S. 682), but dismissed by stipulation after 
the Coolidge decision. I 

The Board of Tax Appeals has many times followed 
the Coolidge decision. On November 12, 192$, in the 
case of Morsman etc. v. Commissioner, 14 B. T.l A. 108, 
it passed upon the constitutionality of Section 302 (c) of 
the Revenue Act of 1924, and held that it could %ave no 
effect to include as a part of the gross estate the {Property 
transferred by a decedent on August 1, 1922.” 

The Morsman trust was an irrevocable one pade in 
1922, whereby the income from the trust was to |be paid 
monthly to the settlor during his life, after his d^ath for 
two years to his four sons, when the trust shou|d cease 
and the corpus be divided among the sons. Thel Board, 
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answering the! question whether the corpus of the trust 
was to be included in the gross estate, said: 

“Our decision as to the first issue in this proceed¬ 
ing is governed by Nichols v. Coolidge, 274 U. S. 
531; Edward H, Alsop, Executor, 7 B. T. A. 848; 
and James Duggan, Executor, 8 B. T. A. 482. Cf. 
Charles L. Harris, Administrator, 5 B. T. A. 41, and 
Wilmington Trust Co. v. United States 28F (2d) 
205. The transfer made by deceased on August 1, 
1922, was'made under the provisions of the Revenue 
Act of 1921. His death occurred on April 6, 1925. 
Title IV !(Estate Tax) of the Revenue Act of 1921 
was repealed by section 1100 (a) of the Revenue Act 
of 1924, approved June 2, 1924, Section 302 (c) of 
the Revenue Act of 1924 is identical with section 
402 (c) of the Revenue Act of 1921, and section 
402 (c) of the Revenue Act of 1918. 

“The Supreme Court held that the latter section 
was invalid in so far as it requires that there shall be 
included in the gross estate the value of property 
transferred by a decedent prior to its passage merely 
because the conveyance was intended to take effect in 
possession or enjoyment at or after his death. The 
transfer herein involved is of the character of that 
referred to in Nichols v. Coolidge, supra!* 

CONCLUSION 

In conclusion as a summary of the argument we submit: 

1. That the fact that the ultimate beneficiaries under 
the Cover trust came into possession and enjoyment of 
the trust fund after the settlor’s death did not make the 
transfer one intended to take effect in possesion and en¬ 
joyment at or after his death. 
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2. That the transfer made by the settlor iii 1918 was 
an absolute transfer whereby the decedent pirted with 
all beneficial interest in the corpus of the trust He had 
no interest that passed by his death, nor any; beneficial 
interest the cessation of which by death occasioned a trans¬ 
fer of the trust fund on ^johich an excise tax could rest. 

3. That paragraph (d) of Section 302 must be con¬ 
strued, as to trusts made prior to its enactment, as embrac¬ 
ing only transfers that were not so complete as to have 
caused a passing of all beneficial interest of ithe trans¬ 
ferer. 

I 

4. That the words “to alter,or revoke” must be / 
construed in the conjunctive; that the power reserved 
to make any change must be such a complete; power as 
to enable the transferer to repossess for his own benefit the 

I 

property conveyed. | 

j 

5. That if the provisions of paragraphs (c) apd (d) of 
Section 302 of the Revenue Act of 1926 be construed to 
embrace the trust fund transferred under the Cbver trust 
of 1918, then so construed, the Act becomes uncon¬ 
stitutional. 

Respectfully submitted, 

SWAGAR SHERLEY 

Frederick DeC. Fau^t 
Charles F. Wilson I 

Attorneys for the Executors of 
the estate of Thomas Cover, 
deceased, Appellants, 
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In the Court of Appeals of the District of 

Columbia 


No. 5157 


I 

I 

i 

i 


I 


I 

i 

] 

Lorixg a. Cover, John M. Steck, and Harry R. 
Kern, Executors of the Estate of Thomas Cover, 
Deceased, appellants | 

i 

E. i 

i 

COM^IISSIOXER OF IXTERXAL ReVEXUE ! 


APPEAL FROM THE UOAED OF TAX APPEALS \ 

i 

i 

j 

i 

BRIEF FOR APPELLEE i 


PREVIOUS OPINION 

i 

The only previous opinion is that of the Upited 
States Board of Tax Appeals (R. 18-30), whilch is 
reported in 17 B. T. A. 1177. I 

JURISDICTION 

This case involves Federal estate taxes undei‘ the 

I 

Revenue Act of 1926. The final order of fede- 
terniination (decision) of the Board of Tax;Ap¬ 
peals was entered January 10,1930. (R. 30.) jThe 

( 1 ) ^ 


I 
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jurisdiction of this court is invoked by petition for 
review filed February 12, 1930 (R. 31-36), pursu¬ 
ant to Sections 1001, 1002 and 1003 of the Revenue 
Act of 1926, c. 27, 44 Stat. 9, 109, 110. 


QUESTIONS PRESENTED 


1. Where the settlor of a trust executed January 
17,1918, transferred property to a trustee, in trust, 
and i*eserved to himself the right, at any time or 
times during his life, to alter, change, or modify 
the trusts created, without the right to withdraw 
any part of the })rinci])al, is the value of the prop¬ 
erty comprising this trust on March 26, 1926—the 


date of decedent's death—to be includc‘d in the de¬ 
cedent's gross estate fen* Federal estate-tax pur¬ 
poses, either under Section 302 (c) of the Revenue 
Act of 1926, as a transfer intended to take effect in 
possession or enjoyment at or after decedent's 
deatli, or under Section 302 (d) of said Act? 

2. If soJis the statute constitutional? 


STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 301. (a) * * * a tax equal to 

the sum of the following percentages of the 
value of the net estate * * * is hereby 

imposed upon the transfer of the net estate 
of every decedent dying after the enactment 
of tliis act, * * * 

Sec. 302. The value of the gross estate of 
the decedent shall be determined bv includ- 
ing the value at the time of his death of all 



property, real or personal, tangible or jintan- 
gible, wherever situated— 

i 

* •K- -K- -X- \* 

(c) To the extent of any interest therein 

of which the decedent has at any time; made 
a transfer, hy trust or otherwise, in contem¬ 
plation of or intended to take effect iii pos¬ 
session or enjoyment at or after his ^eath, 
except in case of a bona fide sale for ah ade¬ 
quate and full consideration in mon^y or 
money’s worth. * * * I 

•' I 

(d) To the extent of any interest therein 

of which the decedent has at anv time imade 
a transfer, by trust or otherwise, whefe the 
enjoyment thereof was subject at the| date 
of his death to any change through thelexer- 
cise of a power, either by the decedent hlone 
or in conjunction with any person, to alter, 
amend, or revoke, or where the decedeht re¬ 
linquished any such power in contemplation 
of his death, except in case of a bona fidk sale 
for an adequate and full consideratioh in 
monev or monev’s worth. * * * i 

* * * * 4(1 

(h) Except as otherwise specifically |pro¬ 
vided therein subdivisions (b), (c), (d),| (e), 
(f), and (g) of this section shall apply t(|) the 
transfers, trusts, estates, interests, rights, 
powers, and relinquishment of poweri, as 
severally enumerated and described theifein, 
whether made, created, arising, existing! ex¬ 
ercised, or relinquished before or after! the 
enaetment of this Act. 
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Treasury Regulations 70: 

Art. 15. Trumfers daring life .—Except 
bona fide sales for an adequate and full con¬ 
sideration in money or money's worth, all 

transfers made by the decedent at any time 

• % 

are taxable if made in contenq)lation of or 
intended to take effect in possession or en¬ 
joyment at or after his death, or if the en¬ 
joyment of the property or the interest 
transferred was subject at the date of his 
deatli to (‘hange l)y the exercise of any power 
to alter, amend, or reyoke, or if any such 
power was relinquislied by the decedent in 
contenq)lation of his deatli. To constitute 
such a sale it must have b(‘en made in ,a:ood 
faith, and the ])rice must have been an ade¬ 
quate and full e(piiyalent, and reducible to 
a money value. Where the price was less 
than an adequate and full equivalent only the 
excess of the fair market value of the prop¬ 
erty, as of the date of the decedent's death, 
over the price received by the decedent 
should bc‘ included in the u*ross estate. The 
valiie of pi-operty, where title was trans¬ 
ferred by the decedent before Sejitember 9, 
191(), is to be iirduded in his otoss estate only 
if his death occun*ed after the effe(*tiye date 
of the Revenue Act of 1918. 

Where a transfer, by trust or otherwise, 
was made by a written instrument, duplicate 
copies thereof should be filed with the re¬ 
turn. If of public 1 ‘ecord, one of the copies 
should be certified; if not of record, one copy 
should be verified. Where the decedent was 
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a non-resident, only one copy, certified or 
verified, need be filed. | 

Art. 17. General .— All transfers lat anv 

i ^ 

time made by the decedent, other thin bona 
fide sales for an adequate and full 
tion in money or money’s worth, ^ 
intended to take effect in possession or en¬ 
joyment at or after his death, are taxable, 
and the value, as of the date of the decjedent’s 
death, of the property so transferred must 
be returned as a part of the gross ekate. 
Art. 18 * * * | 

Wliere there was no reservation of iincome 
or an annuity but it was intended that pos¬ 
session or enjoyment of the transferreii prop¬ 
erty, or a portion thereof, should Ije post¬ 
poned until at or after decedent’s death, then 
the value of the entire property or if such 
portion, as the case may be, should be in¬ 
cluded in the gross estate. Thus a gif^ of the 
principal intended to take effect either in 
possession or enjoyment at or after the de¬ 
cedent’s death is taxable, although ^he in¬ 
come or annuity was payable during the de¬ 
cedent ’s life to some one other than himself. 
Example: The decedent transferred property 
to his son, the latter to receive the jincome 
during the decedent’s life or agreeing to pay 
the income to his mother during theldeced- 

ent’s life. The transfer to the son in either 

! 

case is taxable. | 

Art. 19. Power to change enjojphent .— 
The value of property’ transferred^ other 
than by a bona fide sale for an adequate and 
full consideration in money or nioney’s 


coijisidera- 
diich were 
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worth, constitutes a part of the gross estate 
if at the time of the decedent’s death the 
enjo\Tnent thereof was subject to any change 
througli a ])ower, exercisable either ])y the 
decedent alone or in conjuiK-tion with any 
person, to alter, amend, or revoke. 


STATEMENT OF FACTS 


The facts found by the Board of Tax Appeals 
pertinent to tax])ayerV assignments of error are as 
follows (R. 19-24) : 

The ap]>ellants are the executors of tlie estate of 
Thomas Cover, who di(‘d testate March 26, 1926, 
a resident of Winchester, Va. 

On January 17, 1918, Tlionias Cover executed a 
deed of trust to the Safe Deposit and Trust Com¬ 
pany of Baltimore', the material ])rovisions of 
which are as follows: 


Know all men by these ])resents: 

That I, Tluuiias Cover, of Winchester, 
Virginia, do, out of the love and atfection 
which I bear to mv children and descendants 
and for the ])U]*pose of providing an income 
for th.ein, lu'reby give, grant, and assign unto 
the Safe De])Osit and Trust Company of 
Baltimore, a body corporate of the State of 
!Marvland, the securities enumerated on the 
Schedule hereto attached and made part 
hereof, to ])e held bv it for the following tises 
and trust ])urposes, that is to say: 

To collect the income therefrom and after 
paying thereout all taxes and charges, in¬ 
cluding a commission to the Trustee for all 
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i 

i 
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services binder this deed of five jber cent 
(5%) on the amount of income collected, to 
pay the remainder of such income ■ on De¬ 
cember 1st, 1918, and every six montlis there¬ 
after to my children and the descendants of 
my deceased children living from time to 
time as said income is payable, such pay¬ 
ments to be per stirpes; provided, however,, 
that any surviving wife or survivi^ig hus¬ 
band of a deceased child of mine shall, dur¬ 
ing her or his unmarried life, receive on the 
first day of each June and December suc¬ 
ceeding the death of such deceased (jhild of 
mine one-third of one-eighth of the Inet in¬ 
come from the Trust Estate, to be deducted 
from the respective shares of the income of 
the descendants of such deceased children, 
if they shall leave descendants, and, |if not, 
then from the income of the Trust Estate. 
The provision for the wives and husbands of 
my children herein made shall be oi)Crative 
only if said wives and husbands shall actu¬ 
ally have lived U 2 :>on amicable and harmo¬ 
nious terms with my son or daughter, las the 
case mav be, for at least one vear immedi- 
ately preceding the time of the death bf my 
son or daughter, and the Trustee shall as¬ 
sume they have so lived together unless it 
shall receive notice to the contrarv frdm me 

V ] 

or any one of my children. I 

The above Trust shall continue untlil the 
death of all my children and until the young¬ 
est grandchild of mine living at my death 
shall reach the age of twenty-one years, when 

37031—31-2 i 
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it shall cease and the Trustee shall divide 
the principal of the Trust Estate among all 
of my descendants then living, per stirpes. 

If at the termination of the Tmst as above 
provided there shall then be living wives or 
husbands of any deceased children of mine, 
the Trustee shall retain out of the shares 
from which such wives or husbands shall 
have been receiving the income hereinbefore 
])i-ovided to be paid them, as much of the 
])rincipal of such share as may be necessary 
to provide for such ])ayments, and at their 
res])t"ctive deaths or remarriages I direct 
said Trustee to divide the principal thus re¬ 
tained, amongst those entitled (as above ])ro- 
vided) their personal representatives and 
assigns. 

Power is hereby conferred u])on said 
Trustee to varv the investments of the Trust 
Estate in such manner as it mav deem desir- 
able, except that during my life only with 
my approval, and for the convenient man¬ 
agement of the Trust, it is authorized to 
have registered in its name in its sole capac¬ 
ity without detining thereon the Trusts, all 
registered securities. 

All payments hereunder to my children 
and descendants or other distributees shall 
be made to them direct, into their own hands 
and not into the hands of another, whether 
claiming bv their author it v or other- 
wise, provided, however, said Trustee may 
during the minority of any of my descend¬ 
ants apply their share of the income to their 
suppoit and education. 


I 


I hereby reserve to myself the! right, at 
any time or times during my life[ to alter, 
change or modify the Trusts hereb^ created, 
without the right to withdraw any part of 
the principal; any such change, alteration or 
modification by me to be evidenced by a 
paper writing under my hand andj seal and 
lodged with said Trustee during I mv life- 
time. i 

I 

Witness my hand and seal this ITtli day 
of January, A. 1). nineteen hundred and 
eighteen. Executed in duplicate, j 
(Signed) Thomas Cover. [|seal.] 

Certain other ])roperty was added to the| trust by 
a deed dated Januarv 8, 1919, and on Janjuarv 17, 
1919, pursuant to tlie power of modificaitioii re¬ 


served in the trust deed of January 17, li918, the 
following instrument was executed: i 

Know all men by these presents that 
whereas, I, Thomas Cover, bv mv de^d dated 


January 17, 1918, granted and assigned to 
the Safe Deposit and Trust Comjiany of 
Baltimore, under the trusts therein sej^t forth 
the ])roperty therein mentioned (knd by 
sui>plement thereto dated January 8, ,1919,1 
added further property thereto) which deed 
provides that the trust should continue until 
after the death of all of mv children and 

I 

until the youngest grandchild of mine Surviv¬ 
ing at my death should reach the age of 21 
veai's and should then terminate, and! under 
which deed I reserved to myself thej right 


at any time or times during my life tq 


alter. 
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cliaiio^e, or modify the trusts thereby created., 
without the right to withdraw any part of 
the principal, any such change, alteration, or 
modification to be evidenced by a paper 
writing under my hand and seal and lodged 
with said Trustee during my life. 

Now, tli(‘refore. in ])ursuance of the power 
of alt(‘ration so i-eseryed by me, I do hereby 
direct that the said Safe Deposit and Trust 
Com])any of Baltimore, Trustee, shall at any 
time aftei* January 1, 1925, ])ay to each of 
my grandchildren, Thomas Coyer Barton, 
L(‘wis N. Bai'ton, Ji*. and Jose])h Marx Bar¬ 
ton. Jr., n])on his rc‘qu(*st in writing the sum 
of T(‘n Thousand l)(»llars ($10,000) out of 
the ])]'inci])aJ of said estate, and I confer 
upon tlie said Trustee tlie ])ow(‘r to sell such 
})ortions of tiu* princi])al as may be neces¬ 
sary to make such ])ayments. 

And I rurtluu- dii-ect tliat after eacli of the 
said ihr(‘e sums of 'Fen Thousand Dollars 
has becai ])aid, the said Tiaistee shall semi¬ 
annually on June 1st and December 1st of 

each y(‘acr and until the termination of the 

% 

trust charge the grandchild receiying said 
sum, or collect from him, interest at the rate 
of ])er annum, the interest so charged 

or collect(‘d to be brouglit in and distributed 
with till* other income from the trust estate 
and should such grandchild, so receiying said 
principal sum of Ten Thousand Dollars, die 
])efore the termination of the trust, the said 
interest shall be so charged to or collected 
fi'om the persons wlio under the terms of 
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said deed shall be entitled to that share of 
the income now payable to him. 

That upon the termination of the trusts 
such of the said three sums of Ten Thousand 
Dollars each as shall have been pajid to my 
said three Grandchildren shall be! brought 
into the principal of said estate aild in the 
division thereof charged against tlje shares 
of said grandchildren, respectively.! If any 
of them who shall have received said sum of 

I 

Ten Thousand Dollars be at that |time de¬ 
ceased, then the sum so paid him!shall be 
charged against the persons who sh^ll under 
the terms of said deed be entitled to tihe share 
of the principal which would have bjsen pay¬ 
able to such grandchild if then living*. 

Witness my Hand and Seal this 17th day 
of January, nineteen hundred and ipneteen. 
Executed in duplicate. I 

Thomas Cover, (^eal.) 

Witness: | 

H. H. ]M. Lee. | 

At the date of decedent’s death on Majrch 26, 
1926, the above ti*ust, as amended and modified, was 
in full force and effect and the trustee, the Safe 
Deposit and Trust Company of Baltimore, held as 
the entire corpus of the trust securities of |a total 

value of $391,920.78. At that date there had ac- 

1 

crued income arising from such securities I in the 
amount of $5,249.80. The following is the stip¬ 
ulation of facts entered into and filed by the 
parties: j 


I 
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\ 


I 

Tliat the Deed of Triii^t of Thomas Cover to the 
Safe Deposit and Trust Company of Baltimore 
dated January 17, 1918, a true copy of which is 
filed as Exhibit C to the ])etition herein, was ex¬ 
ecuted on that date bv the said Tliomas Cover 
and was not made in contemplation ot* death, and 
is not such a Deed of Trust as is embraced within 
the terms of pai*agraph (c) of section 302 of the 
Revenue A(*t of 1926. 


II 

That the Deed of Trust of Thomas Cover to the 
Safe De})osit and Trust Com])any of Baltimore 
dated January 17,1919, a true copy of which is filed 
as Exhibit D to the petition herein, was executed 
on that date bv the said Thomas Cover and was not 
made in contemplation of death, and is not such a 
Deed of Trust as is embraced within the terms of 
paragraph (c) of section 302 of the Act of 1926. 

III 

Whereas, it appears that there has been allowed 
as a credit, against the tax claimed bv the United 
States the sum of $51,352.69 on account of state 
inheritance taxes paid by said estate to the state of 
Virginia, such taxes having been imposed upon 
property other than that constituting the corpus 
of the said trust: and 
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Whereas, under the law of the State of Virginia, 
the State inheritance tax is fixed at a sum ^qual to 
not less than eighty (80% ) per cent of the tax that 
shall be levied by the United States; aiidj if the 
action of the Commissioner of Internal lievenue 

I 

in determining that under and by virtue o:^ subdi¬ 
vision (d) of section 302 of the Revenue |Act of 
1926 there should be included as part of the taxable 
estate of the said Thomas Cover, deceased, the 
stocks, bonds, and other securities of the value of 
$391,920.78, being the corpus of the trust! estate 

I 

created by the said Deed of Trust executed January 
17, 1918, by said Thomas Cover, to the Salfe De¬ 
posit and Trust Company of Baltimore, together 
with certain accrued interest thereon, amobnting 

to the sum of $5,249.80, is upheld, and a taxj in the 

1 

nature of a deficiencv over and bevond that re- 

v j 

turned and i)aid by the said estate is determined, 
the State of Virginia will claim, and the saidjestate 
of Thomas Cover will have to pay, an additional 
inheritance tax to Virginia in a sum equal to 
eighty (80% ) per cent of the deficiency determined; 

It is agreed by and between the parties hereto 
that in that event, against any such | addi¬ 
tional tax imposed by the United States the said 
estate of Thomas Cover, deceased, shall be eijititled 
to have credited the amount, not in excess of eighty 
(80% ) per cent of the United States deficiency tax, 
of any additional estate, legacy, inheritance, or suc¬ 
cession tax imposed on any of the property so in- 


I 

I 
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chided by tlie United States in the gross estate of 
said Thomas Cover, deceased, actually paid to the 
State of Virginia; Provided, That the same shall 
have been paid and credit therefor claimed within 
three years after December 9, 1926, the date the 
return of the Executors of the estate of Tliomas 


Cover, deceased, was liled with the Collector of 
Internal Revenue for the District of Virjxinia. 

Ui)on the foregoing findings, the Board held that 
the value of the property comprising the trust of 
January 17, 1918, as amended, must be included 


in the decedent’s gross estate, under Section ?>02 


(c) and (d) of the Revenue Act of 1926. From 


this decision, the present appeal was taken. 


SUMMARY OF ARGUMENT 


The I'eservation bv the grantor of the right to 
alter, change or modify the trust instrument brings 
the transfer, in trust, within the provisions of Sec¬ 
tion 302 (c) of the statute, for the reason that the 


transfer of tlie fee estate in remainder is not fully 


consummated until his death. 


This i-eservation also brings the trust within the 
operation of Section 302 (d) of the statute for the 


same reason. 

As the transfer has not been fullv consummated 
until the gi*antor’s death, the Revenue Act of 1926 
is not receiving retroactive application. The re- 
(piirement that the value of property transferred in 
trust, under such conditions, be included in the de- 
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cedent’s gross estate, is not subject to constitutional 
objection. I 

It is a settled rule of statutory construction that, 

i 

upon the repeal of the provisions of a statute and 
the simultaneous reenactment of su])stantiUlly the 
same or identical provisions, the provisioi^ of the 
new Act are substituted for those of the oldJ and do 
not abrogate or annul the provisions of the bidginal 
act, but continue them in for<!e. The constitution- 

I 

ality of Section 302 (c) of the Act is, therefore, not 
open to question, if the court be of opinion that said 
section is applicable to the transfer here involved. 


ARGUMENT 


The value of the property comprisinjj: the trust of [January 
17, 1918, as amended, must be included in decedent’s 
<?ross estate under Section 302 (c) of the Revenue Act 
of 1926 as a transfer intended to take effect in posses¬ 
sion or enjoyment at or after death | 

Section 302 (c) of the lieveiiue Act of l|92(), so 

' I 

fai- as here ])ertinent, presci*ibes that the value of 
the uToss estate of a decedent shall be deteiaiiined 
bv including the value at th(‘ time of his death of 
all pro])erty “to the extent of* any interest jlierein 

I 

of whi(di the decedent has at anv time made U trails- 
fer, bv trust or otherwise * * * inteiided to 

take effect in possession or enjoyment at oi* after 
his death * * i 
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This provision, with no material diiference in 
wording, is incorpoi-ated in each of the prior estate 
tax Acts beginning with 1916: Eevemie Act of 1916, 
Section 202 (b) ; Revenue Act of 1918, Section 402 
(c); Revenue Act of 1921, Section 402 (c) ; Reve¬ 
nue Act of 1924, Section 302 (c). Therefore, if 
Section 302 (c) is otherwise a])plicab]e, there i^aii 
be no ouestioii of reti*(>activitv, since the original 
legislation remains in continuous force and effect 
by the suc('essive re])eal and simultaneous reenact¬ 
ment of the earlier Act. ('anijfbrJJ v. Califoruia, 
200 U. S. 87; Bear Lifh'c Irricjafion Co, v. Garland, 
164 U. S. 1,111; Stailusliip Co. v. Jolliffv, 2 Wall. 
450, 458. 

Nor is this court concluded by that portion of 
the stipulation of facts providing that the deed of 
trust is not such an one as is embraced in Section 
302 (c) of the Revenue Act of 1926. (R. 23.) 

It is well settled that paities may not stipulate 
an issue of law and when thev essav to do so the 
result is a nullity. Strifl <!’• Co. v. Hocking Valley 
By. Co., 243 U. S. 281, 2S9; California v. San Pahlo 
c(c. Railroad, 149 U. S. 308. Appellants tacitly 
recognize this princi])le and do not contend that the 
coui’t is precluded by tlie stipulation from a con¬ 
sideration of the applicability of Section 302 (c). 

For })resent })urposes, tlu* significant language 
in the trust deed is as follows (R. 21) : 

I herebv reserve to mvself the right, at anv 
time or times during mv life, to alter, change. 
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or modify the Trusts hereby created, with¬ 
out the right to withdraw any partj of the 
principal; any such change, alteration, or 
modification by me to be evidenceck bv a 

I ^ 

paper writing under my hand and s^al and 
lodged with said Trustee during niy life¬ 
time. i 

i 

The question is whether this reservation stamps 
the transaction as a ‘‘transfer * * * iptended 

to take effect in possession or enjoyment at qr after 
his [the settlor’s] death.” ■ 

I 

The reservation of the right to alter, chaqge, or 
modifv the trust instrument gave the decCndent 

I 

absolute power at any time during his lifetime to 
cancel and annul the disposition of the property 
and to make another disposition thereof. I|i fact, 
bv the instrument of Januarv 17, 1919, the de- 
cendeiit modified the original deed of tru.$t and 
made a substantially different disposition of la por- 

I 

tion of tlie property transferred in trust. The de¬ 
cedent had until death absolute control oviu’ the 
fee estate and until his death it could not he de- 

I 

termined whether the beneficiaries designated 
would g’et anything. In addition, during hip life¬ 
time the decedent could take back unto himsglf the 
entire income from the property, the economic 
benefits thereof, the real substance of the jprop- 
erty. The tentative disposition made by thip deed, 
of trust was as ambulatorv as a will. 

In those cases wherein the power of revocation 
has been reserved, it is clear beyond cavil that Ithere 
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is no transfer until death. But a power of revoca¬ 
tion is onlv one form of the ris^ht to control. It 
differs from a power to alter or a ])ower to change 
or modify onlv in degree. Wliere such dominion 
is retained over tlie property that the ])eneflciaries 
and the extent to which thev ])enefit can onlv be 
determined upon the settlor’s death, clearly the 
dis|)osition is one which can only ‘‘take effect in 
])Ossession or enjoyment” after the settlor's death 
and the better reasoned cases have so held. 


In Saif()}}.stall v. SaltonsfalL 276 U. S. 260, the 
Court considered an inhei'itancc tax statute and the 
effect of a power of a])pointment r(‘served by the 
dono]-. The Court said (]). 271) : 


So lonfj a.s the privilerjc of siicces.sion has 
not hcen falJif c.rercisecl it majj he reached hy 
the tax. * * * And in determining 

wlu^thc'r it has ])e(‘n so exercised technical 
distinctions between vested rc^mainders and 
othei' interests are of litth‘ avail, for the 
.shiffiii(j of economic henefits and burdens of 
projK'rty, irhich is the subject of a succession 
fax, may eren in the case of (t vested remain¬ 
der be restricted or suspended by other legal 
devices. A ju/u'cr of <tp})ointment reserved 
by a donor leaves the transfer, as to him, in¬ 
complete and subject to tax. Bullen v. TF7s*- 
consin, 240 U. S. 625. ^ * (Italics 

supi)lied.) 


Apj>ellants urge that the beneficiaries took vested 
interests under the instrmnent in question. (Br. 
13.) While appellee does not admit this conclu- 



sioii, it is the Government’s position that the time- 
at which the remainders vested is immaterial since 

i 

‘‘possession or enjoyment” as used in the statute 
refers to the period when the remainders in. 
Saltonstall v. Saltomtall, supra; McCau^hn v. 
Girard Trtisf Co. (C. C. A. 3rd), 11 F. (2d|) 520; 
Frew V. Botvers (C. C. A. 2d), 12 F. (2d) 625, 629 
(concurring opinion of L. Hand); Reed v. lli^whert 
(— Colo. —), 8 F. (2d) 641. Chase Nat. \Bank 
V. United States, 278 U. S. 327, U2)on which jippel- 
lants rely, is coiudusive against them on this Ipoint. 
It is there said (p. 334-335) : | 


It is true, as eni})hasized by plaintiifs, tlu\t 
the interest of tlie beiiehciaries in the Snsiir- 

I 

ance i)olicies effected by decedent “vcfsted” 
in them before his death and that thi} pro- 

i **■ 

ceeds of tlie i)olicies came to the beneficjiaries 
not directly from the decedent, but frdm the 
insurer. Hut until the moment of death the 
decedent retained a legal interest ib the 
policies whicli gave liim the power o|f dis¬ 
position of them and their proceeds as| com¬ 
pletely as if lie were himself the beneficiary 
of them. The precise question presented is 
irhetlier the iennination at death o/j that 
power and the eon,sequent passing tg the 
designated beneficiaries of all rights i^nde^' 
the poJieies freed of the possibility hf its 
exereise may be the legitimate subjeci of a 
transfer fax, as is true of the terminatipn by 
death of any of the other legal incidefd-^ of 
property through which its use or economic 
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enjoymenl majj he controlled. (Italics 
supplied.) 

In the Chase Nat. Baulx rase, si{pr<i, tlie Supreme 
Coui t lield tliat where a de('edeut has reserved the 
])ower to elian^e the beiidieiaries iiaiiu'd in a policy 
of iuvsuraiu'e—a right which the (le('edent in tins 
case certainly luul—the amount paid ])ursuant to 
tlie ]>olicy must be ineluded in tlie decedent's gross 
estate under Section )>0*i (c) of the Kevenue Act 
of 1926. 

On the same da.y tlie Chase Xaf. Bank rase, supra, 
was decided, tlie Supr(une Court also decided the 
case of* Itrinrrlie v. Trasf Co,, 278 V. S. 2>d9. In 
tliat case seven trusts were involved. In live of the 
trusts the settloi- haul disposed of the entire bene¬ 
ficial interest in the pro])erty as well as the estate 
by title during liis li('etinie. With res})ect to two 
of the trusts created in and V.^o. res])ective]y, 
tlie settlor had reserved a })ower of revocation and 
had also reserved the income from the trust prop¬ 
erty to himself. Upon the authority of Saltonst(dl 
V. S (tl ton stall, supra, and Chase N(ff. Bank v. U)iitcd 
States, supra, the Court held that the transfer of 
the estate by title was not com])lete until the donor’s 
death, and that the value of the })roperty comprising 
the trust must be included in the settlor’s gross 
estate for purposes of the Federal estate tax. This 
result was reached by reason of the fact tluit con¬ 
trol over the estate bv title necessarilv carries with 
it control over the right to possession or enjoyment 
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arising out of ownership and brings the transfer 
within the provisions of Section 302 (c) of jthe Act 
as a transfer intended to take effect in possession 
or enjo\Tnent at or after death. Otherwise stated, 
where the decedent reserves the right to I amend, 
alter, or revoke the trust, the transfer is nbt fully 
consuininated until the donor’s death. j 

By the deed of January 17, 1918, the settlor di¬ 
vested himself bevond recall of the legal l title to 
the corpus of the trust estate, but he \yas not 
thereby divested of control over the dist|ibution 
of the capital of the trust upon his death. ! He re¬ 
served to himself a right to determine, bv sealed 
writing lodged with the trustee during his life- 

i 

time, the course of distribution of the proceeds of 
the corpus of the trust estate among his cjhildren 
or their issue, even to the extent of excluding some 
of his children or their issue from a beneticial in¬ 
terest in the capital of the trust. Only his death 
could terminate the control of the course | of dis- 

I 

tribiition. Thus it could not be determined up to 

I 

the date of the settlor’s death to or among wihom of 
his children or their issue the corpus of the trust 
estate would be paid and divided. To thati extent 
the transfer was incomplete until the settlor’s 
death. Clearly the enjoyment of the benehi^ial in¬ 
terest in the corpus of the trust estate was 6u])ject 
at the date of settlor’s death to a change through 
the exercise of a power by the decedent. Siiice the 
donor reserved the absolute power to changej, alter. 
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and modify this deed of trust until bis death, 
the ti'ansfer was not consummated until that time 
and the value of the property comprising the trust 
must be included in his gross estate as a transfer 
intended to take etfect in possession or enjoyment 
at or after his death. 

As well said in Rcinecke v. Trust Co., supra 
(p. 348) : 

In the light of the general })urpose of the 
statute and the language of § 401 explicity 
imposing the tax on net estates of decedents, 
we think it at least doubtful whether the 
trusts or interests in a trust intended to be 
reached by the plirase in § 402 (c) “to take 
etfect in possession or enjoyment at or after 
his deatli,’* include anv others than those 
})assing from the pos.sc.ssion, enjoyment or 
control of the donor at his death and so tax¬ 
able as transfers at death under § 401. * * * 
(Italics supplied.) 

See also lUnnia, E.r'r. v. United States, 68 Ct. 

ris. 45. 

Ap])ellants in their brief (Br. 23025), rely upon 
Reineclxe v. Trust Co., .^upra, in so far as that deci¬ 
sion related to the five trusts held not taxable, and 
upon }.Lay v. lleiner, 281 U. S. 328. In both of 
these cases the trust deeds involved contained no 
reservation of a right of the grantor to change, 
alter or modify the deed of trust. This clearlv 
distinguishes those decisions from the instant case. 
The decision|Of the Board of Tax Appeals in Cyrus 
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H, McCormick, et ah, Executors v. Commissioner, 
13 B. T. A. 423 (quoted at length in appellants’ 
brief, pages 34-35), becomes of no autliojity by 
virtue of its subsequent reversal by the Circuit 
Court of Appeals for the Seventh Circuit | (43 F. 
(2d) 277). Certiorari has been granted. See also 
McCauglin v. Carnill (43 F. (2d) 69) and Cbmmis- 
sioncr\. Northern Trust Co. (41 F. (2d) 732), now 
pending before the Supreme Court as Xos. 628 and 
534, respectively. I 

i 

Appellants dwell upon tlie alleged contlrolling 

i 

])urpose of the settlor to provide for his children 
and their descendants, in an effort to proye that 
the deceased could not have substituted himiself as 
a life beneficiary under the terms of the trui^t, and 
in this connection they point to the openiiyg lan¬ 
guage of the recital in the trust deed. The laijiguage 
of the reservation, herehy reserve to myself the 
right, at (oiy time or times during my life, to alter, 
change, or modify the Trusts hereby created,’’ is not 
ambiguous, and under th.es(‘ circumstances ii must 
prevail over any inconsistent matters in the recital. 
(Italics supplied.) Williams v. Barkley, 165! N. Y. 
48, 57; Williston on Contracts, Vol. 2, Sectiojn 619, 
p. 1201 note. Trusts are subject to the samd rules 
of construction as o])tain in the case of contracts 
generally. Perry on Trusts and Trustees, Sebtions 
377, 390. Had the settlor desired to circumscribe 

I 

» 

his power of alteration as contended by appeUants, 
he could readilv have worded the reservatilon to 

I 

conform to such alleged intention. | 
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Even if it be conceded, solely for the purposes of 
the present argument, that the settlor was without 
power to alter the trust deed in his owxi favor, the 
fact remains that he still retained broad powers in 
the selection of the beneficiaries of his bountv and 
the extent to which they should participate. The 
ultimate reci])ients of his bounty could not be known 
during the settlor \s lifetime. Appellee contends 
that this in itself brings the transaction within the 
statutoi-y language. 


II 


The value of the property comprising the trust of January 
17, 1918, as amended, must be included in decendents’ 
gross estate under Section 302 (d) of the Revenue Act 
of 1926 


The discussion uiidei’ Point I of the Argument 
above is equally ap])licable in considering Section 
302 (d) of the Keveinu^ Act of 1926 and reference 
thereto is resi)ectfully made. 

The clear and unmistakable language of Section 
302 (d) requires tliat there be included in the de¬ 
cedent's gross estate the value of any property of 


which the decendent had at anv time made a ti*ans- 

* 

fer by trust or otherwise where (uijoynient thereof 
was subject at the date of his death ‘‘to any change 
through the exercise of a ])ower * * * hv the 

decedent alone * * * to alter, amend, or re¬ 
voke * * *^ (Italics supplied.) 

Tlie provisions of tlie deed of trust of January 
17, 1918, ai‘e as clear and unequivocal as the Ian- 


guage of the statute. The grantor therein k-eserved 
the right alone to alter, change, or modify” the 
deed of trust. The enjo\Tneiit of the property 
transferred in trust was therefor at the da|:e of the 
grantor’s death subject to change by exbrcise of 
the power so reserved. | 

Til ere are occasionally instances in which the 
courts are justified in altering the literal Iferms of 
a statute in order to avoid grave injustice of absurd 
consequences. There is no occasion for construc¬ 
tion of this sort in the instant case and appellants 
have suggested no reason why the plain \|ords of 
the statute should be disregarded and construed 
in the conjunctive rather than the disjjunctive. 
Neither is there am’ precedent among the jdecided 
cases for construing the language of this j section 
otherwise than according to its obvious import. 

I 

The fact that the settlor of a trust does or does 

] 

not ]*etaiii a life interest therein is not decisive of 
the question whether there has been a tjransfer 
intended to take effect at or after death, within the 
compass of the statute. Nothing in the labguage 
of the Act justifies such a conclusion; and the regu¬ 
lations clearly state that a transfer may be! within 
the Act although the grantor does not re^ierve a 
life interest to himself. Article 18 of Regulations 
70 is a substantial rewrite of Article 18, I^egula- 
tions 68 (Revenue Act of 1924), and A]*tjcle 20, 
Regulations 63 (Revenue Act of 1921). Tljie suc¬ 
cessive reenactment of the same provision ! in the 
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statutes, under which these regulations were pro¬ 
mulgated, is an implied recognition and approval 
of the regulatory provisions (Xafional Lead Co. 
V. United States, 252 U. S. 140), which, not being 
in conflict with statute, has the force and effect of 
statute. Marijland Casaalf ij ('o. v. United States, 
251 U. S. 342, 349: v. Gaf/c, 280 U. S. 327. 

The vital (|uestion is, when was tlie transfer com¬ 
pleted ? A viii'ht of control residing in the grantor 
after the ti-ansfer is not compatible with a com¬ 
pleted transfer. In the in.stant case it is quite 
apparent that the transaction was not wholly com¬ 
plete mid beyond recall after the execution of the 
trust deed. The decedent retained absolute con¬ 


ti'ol over the subject matter of the trust in all 
respects with the possi})le excej)tion that he could 
not withdraw the ])rinci])al of the trust fund. He 


could chanire the bcneflciai-ies, their shares and in¬ 


terests, an<l also the tinu‘ at which the trust should 


terminate. The power to (*onti'ol the shifting of the 
(‘conomic eiijoynu^nt of ])roperty is properly the 
subject of a itransfer tax. It is clear in tliis case 
that tlie s(‘tvlor had control over the possession and 
(‘iijoymenr oi* tlie pro[):‘] ry by virtue of the reserve 


power wliich,enabled him to shift the economic be¬ 
quests under (he trust. At his death upon the non- 
exercise of that power the legal and equitable title 
vested completely in the beneficiaries designated 
and a transfer occurred which is ])roperly subject 


to the Federal estate tax. The settlor’s death ren- 
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I 

i 

i 

I 


dered complete and absolute the transfeij of the 
property which, prior to that time, ^jras not 

i 

complete. I 

This line of reasoning underlies the decision of 
the Supreme Court in Chase Nat, Bank v.l United 
States, supra, and Sargent v. White, Collector 
(Mass.), decided December 16, 1930, not (jfi&cially 
reported, but may be found in Prentice Hall Fed¬ 
eral Tax Service, 1931, Vol. I, pp. 494-493. It is 
also the basis of the decision of the District Court 
for the District of Maine in Brady v. Ilayii, 38 F. 
(2d) 659, which is analogous in its facts to the case 
at bar. Brady v. Ham was reversed by the jCircuit 
Court of Ap 2 )eals for the First Circuit on ]Kovem- 
ber 26, 1930, in a decision not yet rei)orted |but see 
C. C. H. 1930, Vol. Ill, 2 ). 9299. In the decision of 
this court. Judge* Anderson rendered coiKiiurring 
02 )inion, in wliicli he recorded his doul)t as tjo what 
the Su 2 )reine Court will ultimately liold. Tlie mat¬ 
ter of a]) 2 )lication for a writ of ceiiiorari in this 
case is now being- considered. 


Ill 

j 

i 

If the court determines that the property here transferred 
should be included within Section .302 (c) or Section 
302 (d) of the statute, the statute is not to that! extent 
unconstitutional 


It should be noted, in passing that the couiits will 
indulge every 2 iossible presuni 2 )tion in favor of 

the validity of an Act of Congress. Sinking-Fund 

\ 

I 

i 

I 

I 

i 

i 

i 

I 

i 
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Cases, 99 Uj S. 700, 718; Panama R. R. Co. v. John¬ 
son, 264 U. S. 375, 390. 

Ill so far as this as])ect of the case is concerned, 
appellants rely lari^ely on Nichols v. Coolidge, 274 
U. S. 531. In that case the decedent had trans¬ 
ferred both ithe beneti(*ial interest in the ])roperty 
and the estate hy title prior to the enactment of the 
Revenue Aet of 1918, which Act tirst contained the 
specific retroactive provision as to transfers, and 
the Supreme Court held that where both legal and 
e(|uitable estates had been transferred before an]) 
such si (flute was enacted'' and the Transfer was not 
made in contem])lation of death, the value of such 
property waf; not to be included in decedent’s gross 
estate and that an attempt to bring property com- 
t'Jetely transferred ])rior to the enactment of the 
statute within its terms would render the same 
unconstitutional. 

The obvious ditference in the facts between the 
Coolidge (uf.se and the case at bar renders further 
elaboration unnecessarv. 

4' 

Mere retroactivity in and of itself is not objec¬ 
tionable in ta.xing statutes. It has frequently been 
])ointed out that all the income tax Acts since the 
enactment of the 16th Amendment have included 
retroactive features. AVhat is objectionable is the 
atpplication of a retroactive statute in such a way 
as to cause an ‘‘arbitrarv, whimsical, and burden- 
some tax” in the particular case. The few in¬ 
stances, such as Nichols v. Coolidge, supra, v.diere 
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I 

i 

I 


the courts have invalidated an application! of the 
statute for this reason, it will be noted that the 

I 

past transactions have been wholly complete and 
beyond recall. | 

I 

As to this i)hase of the case appellee relies pri¬ 
marily on the fact that the transfer was n^t com¬ 
plete until the death of the settlor, which occurred 
after the passage of the Act, and under th^se cii'- 
cumstances the statute will not be invalidated for 
retroactivity. The Government’s position jin this 
respect find ample support in CaJten v. Bt^ewsfer, 
203 U. S. 543; Beinecke v. Trust Co., suprm; Tyler 
V. United States, 281 U. S. 497, and Bavik hf New 
York & Trust Co. v. Commissioner, 20 B. T.|A. 677. 
In so far as Section 302 (c) is concerned, itjhas al¬ 
ready been pointed out that this section, with im¬ 
material changes in wording, had been in jcontin- 

I 

uous effect for ten years prior to the passage of the 
Revenue Act of 1926. Hence, if otherwise appli¬ 
cable, it could not be subject to constitutional objec¬ 
tion on this ground. | 

The case of Morsman v. Commissioner, 14 B. T. 

i 

A. 108, relied upon by appellants in this conhection 
was reversed by the Circuit Court of Appeals for 
the Eighth Circuit on November 10, 1930. The 

i 

decision has not yet been reported. 

i 

i 

j 

CONCLUSION I 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the decision of the Board of Tax Ap- 


I 
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peals with respect to the trust of January 17,1918, 
should be affirmed. 

Respectfully, 

G. A. Youxgquist, 

Assistant Attorney General. 
Skwall Key, 

Wm. Cutij*:r Thompson, 
Sjtecial Assistants to the Attorney General. 

C . M. Charest, 

General CounseL 

Bureau of Internal Revenue, 
pREW Savoy, 

Speeial Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 

January, 1931. 
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